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Procedural Statement

The United Federation of Teachers ("UFT" or “Union”)
represents enployees in thirteen bargaining units of the Board of
Education of the Cty School District of the City of New York
("Board" or “BCE’): teachers, attendance teachers, bilingua
teachers in school and community relations, guidance counsel ors,
| aboratory specialists and technicians, paraprofessionals, school
soci al workers and school psychol ogi sts, school secretaries, nurses
and therapists, directors and assistant directors of alcohol and
substance abuse, supervisors of school safety, school nedica
i nspectors and occasional per diem substitutes. The bar gai ni ng
units other than for teachers are referred to as "functional
chapters”. The Union represents in total nore than 100,000
enpl oyees of the Board.

The nost recent teachers collective bargaining agreenent and
the coll ective bargaining units for four of the functional chapters
expired by their ternms on Novenber 15, 2000. The agreenents for
the ot her eight functional chapters expired on Septenber 15, 2000.

The Uni on began bargaining with the Board and the City of New
York ("G ty") for successor contracts on Septenber 6, 2000, the
Union first having sought bargaining on January 20, 2000. The
parties thereafter held bargai ning sessions on Novenber 29, 2000

and January 3 and 25, February 16 and March 9, 2001. Efforts to



achi eve agreenents were unsuccessful and on March 9, 2001 t he Uni on
asked t he New York State Public Enpl oynent Rel ati ons Board (" PERB")
to declare an inpasse. PERB did so over the objection of the
City/ BCE and appoi nted a nedi ator, Robert L. Douglas, to assist in
resol ution of the dispute. Resolution was not achi eved and on July
19, 2001 PERB appointed the wundersigned Fact Finding Board
(“Panel”): Martin F. Schei nman, Rosemary A. Townl ey and Daniel G
Collins, Chair. The Panel held hearings in New York City on August
15, Septenber 7, Novenber 28, Decenber 1, 7, 17 and 20, 2001 and
January 9, 2002. The parties filed pre-hearing briefs and post-
hearing briefs and reply briefs. The record was cl osed on February

8, 2002.

The Parties' Proposals
Wiile there is sone dispute as to whether certain proposals
are now before the Panel, the parties appear to be in agreenent
that the itens set forth bel ow are before the Panel.
Board Proposals

1. TERM OF THE AGREEMENTS

The agreenents shall be for a twenty-seven nonth peri od.

2. WAGE AND BENEFIT INCREASES

4% general wage increase effective Novenber 16, 2000.

4% gener al wage i ncrease (conpounded) effective Novenber
16, 2001.



1.10% in Additional Conpensation Funds to be used to
purchase recurring non-wage benefits on Novenber 16,
2002.

$200 Wl fare Fund increase effective February 15, 2003

(pursuant to the Minicipal Labor Coalition Health
Benefits Agreenent).

3. PERFORMANCE INCENTIVES

The Board of Education shall have the right to pay

addi ti onal conpensati on for out st andi ng
performance. The Board shall notify the Union
of its intent to pay such additional

conpensat i on.

4. CONTRACTUAL REFORMS

(a) Enhanced Availability of Existing Staff

El i m nation of paid sabbaticals for enpl oyees
hired after July 1, 2001. (Articles 16B, 16C
and 16D)

Union Proposals

Al'l contracts between the UFT and the NYC BOE will remain in
full force and in effect, including all agreenents negotiated
between the UFT, the BOE and the Cty of New York since
ratification of the 1995-2000 agreenents and the agreenents
negoti ated between the M.C and the City of New York concerning
health benefits in January , 2001 and concerning legislation to
jointly secure pension benefits in June, 2000 except as nodified
bel ow.

1. SALARIES

(1) Base Salaries: W propose for the period
11/16/00-11/15/02, a salary schedule for
teachers from $39,154 to $85,890, which
represents a 22.7% across-the-board increase
(see attachnent 1). W propose a conparable
increase for all other bargaining units. The
same percentage of increase shall apply to al

other contractual rates, including but not

5



Iv.

VI.

VII.

limted to per diem per session, shortage and
coverage rates and | ongevities, differentials,
and increnents. This schedule will provide
sal aries conpetitive wth surroundi ng areas,
making it possible for the BCE to attract and
retain teachers qualified to help students
succeed under new standards and requirenents
of the present know edge econony.

(2) Special Skills Differential: $4,000 for
the acquisition of additional skills and
knowl edge and the utilization of skills such
as National Board certification or dual
certification one of which is in a shortage
ar ea.

(3) 1.5% Additional Conpensation Fund.

SAFETY AND CIVILITY

Al bar gai ni ng uni t contracts shal |
i ncor porate the Board of Education regul ati ons
I npl ementi ng SAVE | egi sl ati on.

JOB SECURITY

In light of present budgetary uncertainties
and proposed reductions:

No layoffs for all titles through the term of
this agreenent.

FUNCTIONAL CHAPTERS

Unl ess expressly stated otherw se, the above
proposals apply to all bargaining wunits
represented by the union. In addition we
pr opose t he foll ow ng provi si ons for
functional chapters:

(4) Application of a portion of the Additional
Conpensati on Fund to functional chapters.

POSITIONS OF THE PARTIES
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ARGUMENTS OF THE UFT

Ability to Pay

The UFT contends that the evidence shows that the City/BCE has
the ability to pay for the UFT' s proposals regarding salary and
ot her matters.

It argues that as of Decenber 31, 2001, the City’s projections
on revenues and expenditures, as set forth in its Four Year
Fi nancial Plan, denonstrate that there will be a $200 nmillion
general reserve and a budget stabilization account of $697 mllion.
(GCty/BOE Exhibit 111; Brief at 54) In |light of the existence of
approximately $900 million, which is unallocated in the |atest
financial plan update, it is clear that there are funds avail abl e
to provide a settlenent which exceeds the pattern.

It points to the testinony of its expert wtness, Carol
O Cdeireacain, Ph.D. who was a forner Conm ssioner of the New York
City Departnent of Finance and Director of the Gty s Ofice of
Managenent and Budget. She testified that both the general reserve
and budget stabilization accounts may serve as sources of funding
for raises which exceed the pattern because such an allocation
woul d not require any change in the budgeted spending. She also
testified that these funds have increased by $352 million.

O Ceireacain also testified that there was $200 nmillion in
prior payables unaccounted for in the July budget for Fiscal Year

2002 which closely matches the Gty s announcenent that the



Novenber 2002 updated budget plan contained $210 mllion in prior
payabl es, which the Gty budgeted. (Tr. at 1134-35) Thus, the
UFT maintains that while there is additional noney from prior
payables, the City chose to allocate the noney, rather than
applying these funds to a salary increase. It nmaintains that the
$897 mllion in the general reserve and budget stabilization
accounts could be used without affecting any of the priorities set
forth in the budget for FY 2002. The UFT cautions that it may be
easy to overl ook the increases in the budget stabilization account
because revenues and expendi tures bal ance in the current plan year,
| eaving a “gap” of zero and thus the account nust be considered as
a surplus. It concludes that the Gty is now poi sed to end FY 2002
With a greater surplus than projected in the budget adopted in July
2001.

The UFT further contends that OVB Deputy Director David
Rubenstein failed to nention during his testinony on January 9,
2002 that the budget stabilization account grew by $322 nillion
during a two week period from Decenber 17, 2001 to Decenber 30,
2001. This increase, according to Rubenstein’s testinony, was due
tothe City’'s increase inits tax revenue forecast by $322 mllion.
This supports OC eireacain’s testinony that the Gty woul d adj ust

“to a nore realistic forecast of securities industry profits.”



(Tr. at 1374-75; Brief at page 55)' The UFT argues that Rubenstein
did not informthat Panel that the entire increase in revenues was
placed in the budget stabilization account. It, therefore,
mai ntai ns that those funds have not been all ocated or targeted for
addi tional spending and thus may be regarded as a surpl us.

The UFT clains that by the end of FY 2002, the Cty could have
a $897 mllion surplus. It points to the testinony of
O Cdeireacain that the City Conptroller reported in Decenber 2001
that the actual tax receipts were above those assuned in the
Decenber 4 plan. (UFT Exhibit 180 at page 25; Tr. at 1136-38
City/BOE Exhibit 109 at 15) She also testified that the Gty
Conmptroller projected an additional $220 million in tax revenues
for FY 2002, which leads to the conclusion that the City failed to
i nclude five nonths of actual tax collection data when it nodified
its current revenue projections. This is consistent wth the
comments of forner Mayor Rudolph Guliani, who stated in his
farewell address that “(w)e always have underestimted tax
recei pts.” Therefore, there are available funds to apply to any
i ncreases. (Brief at 56)

A review of the CGty's budgeting process in recent years
further underscores Mayor G uliani’s comment because over the past

five years there has been an average of $1.4 billion in

'Al'l references to “Brief” indicate a party’ s post-hearing
brief.



underestimated tax revenues. (UFT Exhibit 158; Brief at 56) Yet,
the City/BOE wtnesses apparently did not consider this
underestinmation in tax revenues during the course of their
testi mony. Rubenstein’ s testinony on Decenber 17, 2001 was that the
City's securities industry profit forecast of $5.5 billion for 2001
was an appropriate one, despite the Securities Industry
Associ ation’s Novenber 2001 projection of $11 billion in profits
for 2001. (Tr. at 882-84; Brief at 56) However, two weeks after
Rubenstein’s testinony, the Cty revised its securities industry
profit estimate to $8.5 billion, which represents a 54.5% i ncrease
over the original projection of $5.5 billion.

Al though Rubenstein attributed the increase to favorable
earnings reports from four major Wall Street firms, the UFT
contends that the explanation of this increase is found in Muyor
Guliani’s farewell address when he stated: “This is why we have
sur pl uses every year. W have always underestinated tax receipts.
W al ways conservatively estimte how well the econony is going to
do.” (Brief at 56) Myor Guliani also said during this farewell
address that for FY 2002 there “looks to be a surplus of over $1
billion” which is supported by the Decenber 31 financial plan with
$897 million in unallocated nonies. (Brief at 57)

The foregoing evidence belies the City/BOE's claim that it
does not have the requisite ability to pay for a significant

contract raise for fiscal year 2002.
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Al t hough the Gty has projected budget gaps in the “out-years”
inits Decenmber 31, 2002 revised forecast of $2.859 mllion in FY
2003, $3.594 million in FY 2004, and $3.509 mllion in FY 2005, the
Panel should consider the fact that the Cty has traditionally
projected significant out-year gaps and always ends the years by
closing them (UFT Exhibit 92, 113, and 114; Brief at 57-58) The
UFT points to the April 2001 Budget Summary of the G ty, which
“depicts a strong governnent, in sound fiscal condition.” (UFT
Exhibit 109) |In addition, OC eireacain s testinony denonstrates
that during the Cty's last full fiscal vyear, FY 2001, the
financial plan showed a $3 billion out-year gap, while the final
audited result was nearly a $3 billion surplus. It also naintains
that for FY 2002, despite the worsening of the econony and the
Septenber 11 disaster, the Cty started its financial plan as an
out-year with a $2.6 billion gap to the now expected $897 mllion
surplus. The UFT points to the Standard & Poor’ s report concerni ng
future changing gap nunbers that “the City has a long history of
cl osing out-year gaps - the gap to start fiscal 2002 was a
substantial $2.6 billion.” (UFT Exhibit 115; Brief at 59) The UFT
concl udes that the credit markets have not soured by billion dollar
gaps in the out-years, despite the recent blows to the econony by
a recession and the Wrld Trade Center attack.

The UFT also points to the comments of Mayor G uliani |ast

April concerning the FY 2002 budget out-year gaps (G ty/ BOE Exhi bit
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99 and UFT Exhibit 109 at 42) as evidence that the Gty always
cl oses these gaps. This is shown by the City' s persistent
underestimation of baseline tax revenues or tax policy changes,
such as cancel l ati on of the i ncome surcharge or the re-institution
of a commuter tax. |In addition, the Gty has nmade budget cuts, or
has seen an increase in inter-governmental aid or a conbination of
the foregoing factors, all of which could occur over the next few
years. There is no record evidence of serious doubt that the out-
year gaps wll not be closed, as no Cty/BCE w tness had even
renotely suggested that the Gty is headed for either bankruptcy or
a takeover by the Financial Control Board as a result of the
proj ected out-year gaps. The testinony of Deputy Mayor Robert
Harding was clear that the City did not believe that any
I ntervention by the Financial Control Board was warranted. (Tr. at
581-82; Brief at 59)

Bot h Mayors G uliani and M chael Bl oonberg have addressed t he
proj ected gap by calling for “agency actions,” which i ncl ude budget
cuts, a usual occurrence during the budgeting cycle and not uni que
to the post-attack situation in the City. These actions, known as
the “Program to Elimnate the Gap” (“PEG'), have been routine
elenments inthe Gty’'s financial planning process since the 1970's
fiscal crisis. Agency PEGs are at the center of the Cty's
financial efforts to ensure budget bal ance because they represent

actions that are under the control of the Gty and that neither the
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Fi nanci al Control Board nor the credit agencies have denonstrated
concern that the budget for the City will not be a bal anced one.
It points out that the April 2001 Budget Summary called for an
“agency prograni of $846 million to close the gap for the coning
year. (UFT Exhibit 109 at 35) The July 2001 budget contains
simlar and significant gap closing agency prograns of $1.678
mllion, $1.511 mllion and $1. 136 million, for the out-years of FY
2003, FY 2004, and FY 2005, respectively. (G ty/BOE Exhibit 53 at
38; Brief at 60)

Mayor Guliani added a further $1 billion in agency gap
closing PEGs for the current year, as noted in his Cctober 9, 2001
announcenent in response to the Septenber 11 attack. It is obvious
that this will have carry-over value for the out-years. The Myor
expl ained that “this is a $39 billion budget (and that) you can’t
find abillion dollars in a $39 billion budget wi thout affecting a
bl essed thing.” (UFT Pre-Hearing Brief at 98; Brief at 60) There
was no apparent reaction by the bond market to this Cctober 2001
announcenent by the Mayor, as the City’'s bond offering sold out in
a day, despitethe Gty s official statenment detailing the out-year
gap. (UFT Exhibit 180-B; Tr. at 941-42; Brief at 60) The UFT al so
notes that the credit rating agencies have maintained the City’'s
“A” Rating despite out-year gaps. (Tr. at 942; Brief at 60)

It also maintains that the consensus anong all w tnesses for

both sides is that the national econony is headed into recovery,
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that econom c growth should pick up speed as the year progresses,
and that the strengthening of the econony in the second half of the
2001 cal endar year coincides with the beginning of the FY 2003.
(Brief at 61)

The UFT points out that O Cleireacain testified on Decenber
20, 2001 that the City Conptroller forecasted a 3% decline in the
Goss City Product (“GCP”) for this year, while the OVB forecasted
an 8.9% drop, the Ilatter of which she characterized as
“unfat homable.” (Tr. at 1131-32; Brief at 61) Rubenstein testified
on January 9, 2002, that the OMB changed its forecast at the end of
Decenber 2001 to a 4.5% decline in the GCP, which is a 60%
i nprovenent of its original forecast and a noving closer to the
nunber projected by the Cty Conptroller, who is traditionally a
“conservative nonitor” of the Gty s finances. (Tr. at 1377; Brief
at 61)

The UFT notes that there are certain newrevenue sources which
will result in a positive inmpact upon the City s forecast revenues
and projections, including private insurance nonies related to the
attack which wll becone avail able. Al though the G ty/BOE
wi tnesses either professed or decided not to specul ate about such
noni es or acknow edge the existence of them (Tr. at 935-37; Brief
at 56), they did admt that the World Trade Center | easee, as well
as other inpacted conpanies, had such insurance to cover current

| osses, while speculating that future i nsurance nmay be unavail abl e
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or that the cost of purchasing terrorisminsurance in the future
could hurt the Gity. (Tr. at 1369-70; Brief at 62)

Despite the concerns regarding private insurance which have
been expressed by City/BCOE w tnesses, the UFT maintains that the
City's financial plan contains no assunptions based on inflow of
i nsurance nonies to the private sector, which is fully inplausible
in nature. Although the Cty/BOE s w tnesses suggested that the
only nonies to be expected from the federal government would be
dol l ar-for-doll ar conpensation for clean-up costs (Tr. at 933-35;
Brief at 62), the Cty/BOE later admtted, which is public
know edge, there were billions of additional dollars available to
the Gty for recovery and devel opnent.

By way of exanple, the UFT points out that the Lower Manhatt an
Devel opnment Corporation is in the process of receiving an initial
$2 billion federal appropriation (Cty/BCE Exhibit 105); that PATH
will be receiving $100 mllion which would represent an external
stimulus to the City, as PATH is not funded, owned or operated by
the City; and, that nore noney m ght becone available to the Cty
in the formof a federal econom c stimulus package. (Brief at 62)

The City has already recognized that “a boomin the construction
industry is expected” as a result of the re-building costs
attendant to the attacks. (Tr. 839-40; Brief at 63) This boomw |

undoubt edl y have an econom c i npact extending far beyond jobs for
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construction workers and wll serve to benefit businesses,
suppliers and ot her nei ghbor hoods.

The UFT concl udes that the econonic future for the Gty is not
a grimone and that the current econom c downturn occurred at a
time when the City was perhaps inits strongest financial condition
in history. It believes that this downturn is being nmet with an
unprecedented and substantial influx of resources which are
targeted for stinulating the econom c recovery of the Gty.

Al though the Gty argues that it will not roll back tax cuts
because of the potential inpact on devel opnent, it also attenpts to
justify large expenditures such as funding sports stadia and
cultural institutions as a nmeans of stinulating the econony. (Tr.
at 942-44; 947-48; Brief at 63) At the sane tine, the Cty/BCE
contends that its refusal to provide a necessary increase to public
school teachers is because such raises cannot be afforded at this
point intine. Yet, the UFT contends, the Gty s budget “remains
a matter of choices and priorities.” (Brief at 63) It argues that
the City/ BOE presented no witness who testified that the short-term
need for revenue is so significant that the tax cuts which have
been put into place would be rescinded inmediately. The UFT
mai ntains that it should be apparent that the Gty will be able to
survive and adjust to all of the econom c forces inpacting upon it

at this tinme. It is clear through the testinony of the Cty/BCE s
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wWtnesses that they believe that they <could sensibly and
responsi bl y make deci si ons concerning the budget.

In addition, the City/BOE' s argunment that it has no noney to
fund significant raises reveals its lack of ability to recognize
any econonm c value to paying conpetitive salaries to pedagogues.
The UFT contends that the testinony of its expert w tness Professor
Moss, N.Y.U. Professor of Urban Policy and Pl anning, is unrefuted
that recruitnment and retention of qualified teachers is directly
linked tothe Gty s economic climate. This testinony denonstrated
that conpanies wll Jlocate their businesses to be near good
wor kers, rather than the reverse, and that high school graduates
wWth strong skills are desirable to those conpani es seeking good
wor kers, who will locate in cities where there is such a |abor
pool. (Tr. at 47; Brief at 64)

If the City/BOE is serious about investing in its financial
future, the UFT argues, then there is no better investnent than
paying for qualified teachers in its schools. The UFT asks when,
if ever, will the Cty/BOE fund conpetitive pay raises for the
public school teachers, if it isunwilling to do so at this point.
Staffing problenms which now face the schools will continue forward
and never be renedied, if salaries are not raised at this tine.
The school children will suffer as a result. If the G ty/BCE
delays its solution to the problem of the lack of qualified

teachers, it could take nmuch nore noney years fromnow to attract
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qualified teachers, as the school systemw || be further eroded, as
evidenced by the City/BOE's attenpts to defer maintenance on the
crunbling school building inventory. Moreover, it asks how nmuch
nore noney wll be required in the future to fund a salary
structure which would attract certified teachers by 2003, the
effective date of New York State Educati on Departnent requirenents
(“SED requirenents”) that the schools be staffed with certified

teachers only.

Comparability

The UFT argues that a regional analysis properly constitutes
the | abor market and i s the nost appropriate basis of conparability
for statutory purposes required under the Taylor Law. (Brief at 4-
5) It notes that there is a significant salary gap between
salaries paid to teachers in the Cty schools and those paid to
teachers working in the largest 36 districts in surroundi ng areas
at nine different salary steps. This gap is in the 20-30% range,
al nost 17%at the entry level to nore than 30%at the maxi numl evel
of the salary range. (UFT Exhibit 146)

The UFT points out that the entry | evel salary for teachers in
New York City schools is currently $31,910, while the top salary,
which is received by those teachers who have attained a Masters
Degree, have 30 additional college credits and 22 years of service

to the Board, is $70,000. There is evidence of significant
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di sparity between teacher sal ari es and those of other professionals
requiring a simlar educational background including advanced
degrees or skills which, when conpared, denonstrates that New York
City teacher salaries remain at the bottomof the list. It refers
to the data presented by its expert w tness, Mss, which conpared
a New York City teacher salary to those of common jobs in the Gty
for people with four-year degrees including positions such as Human
Resource Specialist, Witer, and Constructi on Manager, all of whom
are paid nore than Gty teachers. (UFT Exhibit 134; Brief at 5)

It notes that Mss further testified that there has been a
| oss of the “historically captive fenal e | abor pool,” because the
career opportunities “for wonen, people once predom nantly in
school teaching” are now in nore attractive positions with nore
opportunities. (Tr. at 62) He stated that the |egal profession
is one exanple of a field presenting nore opportunity and that in
1996-97, 44.4% of enrollees in | aw school were femal e as conpared
with 9.4% in 1971-72. The UFT mmintains that these external
i nfluences add to the GCty’'s problem of attracting and retaining
qual ified professionals. (Brief at 5)

Not only is the City/BOE facing the serious problem of
sufficiently staffing the schools with well-qualified and well -
prepared professionals, according to the UFT, it further argues
that the Cty/BOE wll have difficulty conplying with SED

Regul ati ons whi ch mandate the hiring of only certified teachers by
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the year 2003. It notes that it presented evidence that currently
17% of the teaching staff in New York City is uncertified, this
figure does not include those teachers who work outside their
i cense area, and that this data is uncontradicted on the record.
(Tr. at 117; Brief at 5) Wiile the City/BCE denies that there is
a teaching shortage, the UFT points to a study by the SED which
identifies areas in which the City/BOE is considered to have
t eacher shortages, including subject areas such as Mat hemati cs and
Science, English as a Second Language, Special Education, and
Soci al Studi es. (UFT Exhibit 198 at 4-5; Brief at 6) It also
argues that there are increasingly large nunbers of teachers
| eaving the Cty schools to teach in the surrounding areas (UFT
Exhibits 142, 143, 188) and an even |arger nunber of teachers
retiring. (UFT Exhibit 192) The high turnover will have the
probabl e result of making the recruitnment of certified teachers an
even nore difficult one in the years to cone. It al so argues that
the sal ary gap between the surroundi ng 36 school districts and the
City/ BCE school s has grown.

The UFT also notes the testinony of another of its expert
wi t nesses, Stanford University Professor Linda Darling-Hamond, who
stated that the City/BOE' s ability to recruit and retain qualified
teachers when there is a gap between offered salaries and those in
surroundi ng areas has an i npact upon the quality of education which

is afforded to the GCty/BOE s student popul ation. (Tr. at 315;
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Brief at 6) There is further record evidence that the anount of a
salary paid to an individual plays arole in an individual’s choice
of selecting between positions and that this should be “a self-
evi dent conclusion.” (UFT Exhibit 169; Tr. at 369-71)

The City/ BOE's witnesses have failed to credibly contradict
the proposition that salary levels do nmatter to people and that
peopl e respond well to a higher salary. It argues that there is no
di spute between the testinmony of Princeton University Professor
Henry Farber, its expert wtness, and that of the Board s Dr.
Ri chard Evans, who i n anal yzi ng worker rel ocation issues found t hat
conpar abl e working conditions as well as salary will influence a
person’s choice. (Brief at 6)

The record is undisputed that the working conditions in the
City are significantly nore difficult than that of surrounding
ar eas. Nor is there disagreenent that <class sizes are
significantly larger inthe City by 14.3%at the el enentary |evel,
20% at the m ddl e school |evel and 20.4%at the high school |evel.
The evidence al so shows that the statistics in the New York Gty
schools, as conpared to the rest of the State, is that the
el ementary class size is 19.4%/l arger, mddl e school class size is
28.1% | arger and hi gh school class size is 31%larger in New York
Cty. (UFT Exhibits 209-10; Brief at 7) 1In addition, the New York
Cty schools have nore at-risk students and nore non-English

speaking students than those found in the surrounding school
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districts, both of which are student groups requiring extra
attention. (Tr. at 988-89, City/BCE Exhibit 89 at 17-19) The poor
conditions of the physical plant, as well as lack of supplies,
support the argunent that there is a need to pay nore and not |ess
to City teachers in order to be conpetitive in recruitnent and
retention.

Al t hough the G ty/BOE maintains that the salary differential
between the City/BCE school teachers and those of the surrounding
districts is justified because the City/BCE teachers work a shorter
day (G ty/BOE Exhibit 81 at 17-20), the UFT argues that the
instructional time for Cty/BCE teachers and those in the
surrounding areas is virtually the sane and that the teachers in
the other districts have nore preparation tinme built into their
days. It charges that when the City presented its | ength of day
analysis, the Cty/BCE failed to take into consideration those
things that the teachers in New York City provide as part of the
“contract day”, such as appearing for work before the school bell
rings and engagi ng i n professional devel opnent. (UFT Exhibits 203,
205-08; Tr. at 1220-21; Brief at page 8)

The UFT also clainms that the conclusion is obvious that
dramatically | ower salaries and | ess desirable working conditions
will result in qualified teachers choosing to teach el sewhere, or
that they will |leave their positions in order to seek hi gher paying

jobs, or retire at an early opportunity. It points to the
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conclusion of a 1993 fact finding panel concerning an inpasse
between the instant parties which stated that “(t)he survival of

t he educational systemrequires the City/BCE to provide |evels of

conpensation that will in the future enable it to conpete nore
effectively with its nearby conparators.” (UFT Exhibit 7 at 9;
Brief at 9)

The evidence also shows that the Board, outside of this
instant fact finding proceeding, admts to the severe teacher
shortage and what nust be done to renedy the problem (UFT Exhibits
17-21, 23, 73, 75, 76), as noted by the accounts of comentators
and reports of the SED. (UFT Exhibit 189) It points to the opinion

of Justice Lel and DeGrasse i n Canpai gn for Fiscal Equity, et al. v.

State of New York, et al., 719 N Y.S. 2d 475 (2001) (“CFE’) who

heard testinony from the Chancellor, the Deputy Chancellor,
District Superi nt endent s and ot her Board of Educat i on
adm ni strators, and concluded that there was a serious teacher
shortage in the City and a need for conpetitive salaries to attract
teachers. CFE, 719 N.Y.S. 2d at 493. (UFT Exhibit 5) A SED report
dat ed Decenber 14, 2001, states a Board of Regents projection that
by 2003 there will be “upwards of 23,000 additional certified
teachers” that will be needed statew de beyond t hose that districts
have been able to enpl oy. (UFT Exhibit 189) This SED report found
the greatest shortages in the State to be in urban and rural areas

and that “nost uncertified teachers with tenporary |icenses are
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teaching in New York Cty, where nore than half of all newhires in
1999- 2000 did not neet certification standards”. (l1d. at 2; Brief
at 10) The SED report also noted that certain factors were
contributing to a teacher shortage, including attrition anong
novi ce teachers and non-conpetitive sal aries, anong ot hers.

Al t hough the City/BOE argues that there is no teacher shortage
and points to the fact that it hired approximately 8,800 teachers
this year (Cty/BCE Exhibit 81 at 33; Tr. at 778-79), the UFT
guestions the qualifications of those hired given that 42. 5%of the
teaching vacancies were filled by teachers [Ilacking any
certification, wth an additional 19.5% |acking traditional
certification. (UFT Exhibit 77; Tr. at 1206-07; Brief at 10) The
Cty/BCE s witnesses acknow edged that there were shortages in the
area of mathematics, science, and bilingual education. (Tr. at
1065, 1074; Brief at 10)

The GCity/BOE' s response to the certification problem appears
to either ignore the area entirely or to rely upon alternate
certification prograns. Wile the UFT does not object to
alternative prograns and in fact supported the Teaching Fell ows
Program it argues that it has becone clear that such alternative
prograns are “tenporary” and “expensive band-aids.” (Brief at 10)
The Teachi ng Fel |l ows Programcosts the City/ BOE bet ween $19, 000 and
$25, 000 per individual, including payment for a Masters programfor

a Fellow. (Tr. 1407-20) Despite these added incentives which are
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beyond the increases sought by the UFT in this matter, the Board
was unable to hire as many Fellows as it had projected for the past
school year. (UFT Exhibit 227) It also points out that of those
Fel l ows hired, many qui ckly departed. It notes that 18.5%of hired
Fellows left in the 1999-2000 school year, 17.7% in the 2000-01
school year and 6.8% of those hired for 2001-02 had |eft by
November 15, 2002. (UFT Exhibit 193)

The UFT further questions that if there is no teacher
shortage, as argued by the Cty/BOE, then why did it seek an
additional $5 mllion to retain a recruiting firmto search for
qualified teachers? In addition, it queries why the Board s
recruiting budget went from$0 in 1998 to $8 million in 1999-2000
to $43.5 million in 2000-01. (UFT Exhibits 141 and 199) The $43.5
mllion spent in 2000-01 for recruitnent efforts, as a result of
the severe shortage required extrene efforts, such as recruitnent
in Europe, the Caribbean and other places throughout the world.
Yet, these efforts were insufficient to fill the open positions
with certified teachers and asks whet her this noney woul d not have
been better spent paying teachers a proper wage. (Brief at 11)

The UFT al so argues that teacher retirenents in the past two
years have been at a record high. In 2000-01 1,935 teachers
retired, while for the 2001-02 school year, as of Decenber 17
2001, 2,648 teachers have filed for retirement. The Cty/BCE did

not include these statistics in the presentation of its data which
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| ast showed that 880 teachers retired in 1999-2000. (UFT Exhibit
192; City/BCE Exhibit 81 at 42; Tr. at 791-92) The UFT notes that
its data was from the New York City Teachers’ Retirenment System
(“TRS") which shows that in reality the nunber of retirenents
doubled from 1999-2000 to 2000-01 and that these nunbers are
unprecedented for years without retirenent incentives.

Nor does the City/BCE argue with the UFT s contention that
teachers are leaving the GCty/BOE system in increasing nunbers,
while there may be sone dispute as to where the teachers are
actually going. It argues that for the 1998-99 school year 32.2%
of teachers had |eft the system by Novenber 15, 2001, and that of
those hired for the 2000-01 school year, 22.5%Il eft by Novenber 15,
2001, after one year of teaching experience. (UFT Exhibit 191) It
points to the SED study whi ch found that “al nost 42%1| eave t eachi ng
in New York City in the first six years, 25%w thin three years.”
(UFT Exhibit 189 at 3) In districts throughout the rest of the
State, less than 1/3 of the teaching force | eaves after six years.
(Brief at 13)

The record shows that a | arge nunber of teachers are |eaving
for jobs in the surroundi ng school districts where the salaries are
20% 30% hi gher than in the Cty. It points to its exhibits which
denonstrate that of the districts enploying 52,924 teachers in the
surroundi ng six counties, the G ty/BOE presented data on districts

enpl oyi ng 25,480 which is less than half of the teachers in the
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ar ea. The nethodology used by Deputy Conm ssioner Panela
Silverblatt, who testified that a survey was sent to 173 schoo
districts and that 150 responses were received (Tr. at 786), is
m sl eadi ng because it admts the fact that 26 of the districts
responded with “Not Applicable” for both years being exam ned.
Accordingly, the total nunber of districts mssing from the
City/BOE's data is 48 of the 173 surveyed, which is nore than 25%
of the districts in the area. (City/BCE Exhibit 83)

The UFT argues that its data clearly shows that 1,042 teachers
left in 1999 for surrounding areas and that had the G ty/BOE not
underreported its figures concerning this item it would raise the
nunber of |eaving teachers to 930. The UFT's data for 2000 was
that 1,330 teachers left for surrounding areas. It maintains that
City/BOE s nunber for the sane category woul d have been 1,177 but
for the fact of its underreporting. (Brief at 14) The UFT al so
argues that its nunbers are confirmed by the Board of Education
Principal’s Survey, which was ignhored by the Cty/BOE in its
presentation, which shows that a total of 1,155 teachers have |eft
Cty/ BOE schools between June 2000 and March 2001 for other
counties in New York State. (UFT Exhibit 188)

Nor can the G ty/BCE dispute that 17% of its current teacher
wor kforce is wuncertified, which constitutes nore than 13,500
teachers teachi ng hundreds of thousands of children. (UFT Exhibit

209; Brief at 15) It notes that the rate of uncertified teachers
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Is approximately 3% in other districts throughout the State (UFT
Exhi bit 13), where districts pay significantly nore than the City
and have better working conditions. The data is clear as to where
certified teachers will choose to work

The City/BCOE s argunent that certification does not matter and
that the SED directive elimnating uncertified teachers by
Septenber 2003 either is not binding because its based in a
Commi ssioner’s Regulation and is not a statute, or that the
regul ation m ght not be operative by 2003, is msplaced. (Tr. at
1048-61, 1062-63; Brief at 15) The testinmony of UFT expert
W t nesses Ant hony Al varado, the former Chancellor and District 2
Superintendent, and Darling-Hamond, were in agreenent that
certification is inportant because it helps to approxinmate the
subject matter know edge and ability of a teacher to teach it.
(Tr. at 479-80; 302; Brief at 15-16) Wile the Gty/BOE s expert
wi tness Professor Dale Ballou testified that “earning a teacher’s
certificate means junping through a | ot of hoops” to support the
argunent that certification is sonehow not necessary for good
teaching (Tr. at 1007), the UFT points out that SED establishes the
regul atory criteria that nust be nmet by practitioners in various
pr of essi ons, whi ch cannot be ignored or viewed as optional. Nor is
the fact that the requirenents for teacher certification are
enunci ated in the Comm ssioner of Education Regul ations, rather

than State Education Law, relevant to this matter because
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regul ations have the force of |aw. It also maintains that the
interplay of statutory authorization for inplenenting these
regulations is found in State Education Law Section 3006 and 8
NYCLR Section 80-5.10, which is simlar to that of other statutes
and regul ati ons pertaining to other professionals certified by the
State. (Brief at 16)

Wiile theoretically the Comm ssioner’s Regul ati on concerni ng
the requirenent of certified teachers by 2003 coul d change, there
Is no indication that it will do so. It points to the |awsuit
initiated by State Educati on Comm ssioner Richard P. MII|s agai nst
New York City Schools Chancellor Harold Levy and the Board to
enforce his directive that certified teachers be enployed in
Schools Under Registration Review (“SURR schools”) which
denonstrates the seriousness of the Comm ssioner with respect to
i mpl enenting the regulations. (UFT Exhibit 196) The UFT al so
notes that certain new federal assistance prograns are dependent
upon the use of certified teachers. (UFT Exhibit 197) It is both
“counter-intuitive and count er - productive” as wel | as
“irresponsible” to think that the SED requirenent may go away. The
testinmony by Ballou and Silverblatt regardi ng the Teachi ng Fel | ows
Program appears to lead to the conclusion that a person wth
subj ect matter know edge is not necessarily a good teacher. There
i's no evidence to support such a conclusion. The Board’'s argunent

wWith respect to certification is presented without any context or
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explanation of why it believes the | aw m ght change by 2003. It
mai ntai ns that instead of spendi ng noney devel opi hg prograns that
provide only indirect support to the hiring of new teachers, the
City/ BCE shoul d share part of that noney to increase the salary of
the teachers already in the system

The City/BOE s argunent that the surrounding area is not an
appropriate conparison for statutory conparability purposes and
that New York City should be conpared to other large city school
districts is “seriously flawed.” (Brief at 19) Al t hough the
City/BOE, through the testinony of Silverblatt, maintains that the
“best conparison for teachers is to other New York City enpl oyees”
(Tr. at 755) and that the Tayl or Law requires a conparison to those
perform ng “simlar services” wth “simlar educat i onal
requirenents” and “training”, the Cty/BCE recognizes that
conparability with other Cty job titles is insufficient and,
therefore, attenpted to conpare the City/BOE s teacher salaries to
those of other large national cities nmintaining that the
surroundi ng school districts to New York City do not have the sane
demand for public resources as does the City/BOE. (Tr. at 756;
Cty/ BCE Exhibit 81 at 3-9) The City/BOE s conmparison shows
teachers’ salaries ranking relatively well at the three |evels
chosen by the Cty/BCE (entry, Gty nmaxinmum and nmaxi nun.
However, it fails to provide a conplete view of the salary

schedule, unlike the UFT reports which indicates that teacher
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salaries do not fare as well as the G ty/BOE clainms. (UFT Exhibit
211)

Nor do the Cty/BOE's figures adjust the national city
conparison by the inter-regional cost of |iving differences between
New York City and the other cities presented in its study, and, had
the Gty done so, it would show that “City teachers” salaries
dropped toward the very bottomof the national cities conparison.”
(Brief at 20; UFT Exhibit 214) The G ty/BOE chall enged the UFT s
use of “ACCRA” to performthe cost-of-living calculation, yet the
Cty/ BOE does not take into consideration that ACCRA is used by
many for such purposes and is referenced on the State' s official
website. Furthernore, it points to the testi nony of Rubenstein who
acknow edged that a cost-of-living i ndex, while not perfect, is one
that he had no alternative for in terns of a better nodel. (Tr.
1394) Whil e people may choose to live in New York City for various
reasons regardl ess of the cost of living, the City/BOCE cannot deny
the fact that such cost factors do not exist across regions.

The fact that the City/BOE presented a conparison of how
teacher salary increases have conpared over the years to the
changes in the CPl is some indication that it recogni zes the cost-
of-living as a factor relevant to wage issues. (City/BCE Exhibits
24-27) It maintains, however, that the Cty/BOE s use of 1980 as
a base year for its CPl conparison distorts the concl usi ons because

that was the year that the City/BOE received large raises to
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conpensate for the lack thereof during the 1970's fiscal crisis.
The use of different base years produce extrenely different results
as the UFT denonstrated in its Exhibits 216-18.

In addition, the UFT argues that a “national cities”
conpari son cannot be reconciled with the fact that the | abor market
for teachers is primarily a local one. (Tr. at 250) Although the
parties may disagree as to the nunber of the teachers |eaving the
City schools for a position in surrounding areas, there can be no
di spute that such nunbers are growing. Although the City/BOE
Wi tnesses and its teamattenpt to dimnish the value of conparing
sal aries to surroundi ng conmunities, such a position is belied by
the sworn testinony of the Board’s Chief Financial Oficer, Beverly
Donohue, and the CFE | awsuit which indicated that the Board did a
study conparing the City/BOE sal aries to those in surroundi ng areas
to prepare for negotiation of its collective bargaining agreenents
with the Principals and teachers. (CFE Tr. at 1544-46; UFT Exhi bit
177)

The UFT al so argues that the City/BCE failed to point out in
its presentation that invirtually every large city includedinits
study, the teachers are paid salaries which are conpetitive to
those in the areas which surround the city, which supports the
UFT' s argunment that the nature of the | abor market is regional. It
al so points to certain cities such as Boston and Pittsburgh, where

teacher wages were slightly higher than the entire range of wages
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in the surrounding areas, as well as Chicago, Los Angeles, San
Di ego, St. Louis and Washington, D.C., where teacher salaries are
conparable to those in the surrounding areas. It also points out
that Baltinore, which the City/BOE referred to in its last fact
finding with the teachers, but was not included in its current
analysis, agreed to benchmark its salaries to that of the
surrounding areas which results in conpetitive salaries. (UFT
Exhi bit 149, 151; Tr. at 140-41)

The UFT argues that while the GCty/BOE s expert wtness,
Evans, maintains that the New York City area district schools are
“aberrant” because they spend nore than the rest of the country on
education (Tr. at 983; Cty/BCE Exhibits 12-16), the UFT argues
that none of his conparators are under the direction of the sane
SED to which New York Cty and the surrounding areas are
responsi bl e to, nor do they face the sane cost of living factors as
those in the New York City netropolitan area. The UFT | abel ed t he
City/BCE as “aberrant” by failing to establish conpetitive wages
for teachers in its labor market. (Brief at 24) It rem nds the
Panel that the standards for New York Gty schools and the
surrounding districts are not the sanme as those found in
California, Florida or even New Jersey, but they are the sanme for
all the districts in New York State.

Any argunent that a national cities conparison is nore

rel evant because the cities have simlar “financial strains” is not
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supported by the Cty/BOE own exhibits. The UFT points to the
M am - Dade county-wi de system and the Broward County District,
i ncludi ng Ft. Lauderdal e and surroundi ng areas, whi ch were incl uded
in the Cty/BOE study. These districts do not fall within the
paradi gmof a “large, highly pressed urban center” and the Broward
County District is smaller than Yonkers. The City/BCE s study
shows that these districts pay the “urban teachers” the sane as
t hose of their neighboring, suburban colleagues. (Brief at 25)

The UFT further contends that the functional chapter nenbers
must be afforded the sanme sal ary i ncreases as teachers, despite the
City/BCE argunent that the Panel should “break the pattern” for
these school personnel, which include guidance counselors,
psychol ogi sts and social workers. It argues that there is a
| ongst andi ng, historical relationship anong the various titles in
the schools and that the non-teacher pedagogues make equally
i mportant contributions to the education of the students. (Tr. at
1248; Brief at 25)

The City/BOE has al ready acknow edged t he i nportance of these
functional chapter positions when it negotiated the Extended Tine
Schools (“ETS’) agreenent and increased the salary of these
pedagogi cal positions by the same pro rata formula used for the
teacher salaries. Mreover, these pedagogues have traditionally
been paid nore than teachers because of the result of the

difference in the credentialing requirenments between the two groups
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of enpl oyees. The UFT points to its salary study of the | argest 36
districts in the New York Cty surrounding area and finds that
t hese three pedagogical titles also are paid the same or nore than
the teachers in those districts. (UFT Exhibit 219) It al so argues
that the value of attracting qualified paraprofessionals, who
conprise the largest portion of the functional chapters, is not
quantifiabl e because this position serves as the best source of
mnority teachers who wll becone certified and remain inthe Cty
school system (Tr. at 1251-63)

The Cty/BOE presented a conparison of the BCE functiona
chapter titles of guidance counsel or, psychol ogi st and therapi st
to civil service enployees working for the City who hold the sane
title. It clains that the City enployees are paid considerably
| ess than Board enpl oyees. (Cty/BOE Exhibit 81 at 28-31) A
conpari son of these two groups of enployees, in the words of UFT
Presi dent Randi Wingarten, is to “conpare apples and oranges.”
(Tr. at 124) Her testinony showed that a nore appropriate
conparable for a School Nurse, in ternms of credentialing and
duties, would be a Registered Nurse (“RN") enpl oyed by the New York
City Health and Hospital Corporation (“HHC ), who earns a starting
sal ary of $50, 000, as conpared to a RN enpl oyed by t he Board, whose
starting salary is $38,280. (Tr. at 124-25; Brief at 26)
Furthernore, nore credentialing is required for a psychol ogi st or

soci al worker enployed by the Board than that required of those
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enpl oyed by the City. It also argues that a substantial anount of
t he wor k of nurses, Cccupational therapists and Physical therapists
is contracted out by the Board because of its inability to fill the

positions. (Tr. at 124-24; Brief at 27)

Interests and Welfare of the Public
The UFT contends that the “interests and welfare of the
public,” as set forth in the Taylor Law, would be “best served by

a well-paid, well-prepared teacher in every classroom” (Brief at

32) It maintains that this statutory criterionis not limted to
any single concept, such as pattern bargaining. G ven that
education is of primary concern at all |evels of governnent, there

can be no dispute that the public has an interest in the education
of its children, both in terms of devel opnent as public citizens,
as well as preparing them to assist the Cty in its goal of
rebuilding in order to resune its place as “the econom c capital of
t he gl obal econony.” (Brief at 32)

Wil e the UFT has proposed a nunber of measures all backed by
extensive research and practice, which wll assist schools in
nmeeting the needs of the school children, the Cty/BOE did not

propose any program Rather, it offers counter-productive
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measures, such as nerit pay, and “band-ai ds” such as alternative
certification.

The testinmony of UFT expert witness Al varado denonstrates how
a programcoul d effectively address the new standards whi ch school
children are expected to neet, and the challenges to the teaching
profession in helping students achieve these standards. H s
testi nony underscored the inportance of professional devel opnent,
such as teacher classroominter-visitation and teacher coaching, as
well as a variety of other professional devel opnent tools. (Brief
at 33-34) It notes that his work as Superintendent of District 2
was so “remarkable” that it becane the subject of several studies,
including a $5 million study funded by the federal government “to
docunent the i npl enent ati on standar ds-based educati on as an exanpl e
to the rest of the country.” (Tr. at 486)

I n addition, Darling-Hamond testified concerning a nunber of
st udi es whi ch have been done over the last 15 years to nmeasure the
determ nants of student achievenment, all of which show “teacher
quality” to be the nost critical determnant. The Cty/BCE does
not dispute this proposition but apparently refuses to take the
next step to ensure that every teacher has the required
qualifications. Darling-Hamond s conclusion that *“conpensation
matters” in terns of teacher quality has been drawn by other

researchers in the field who have studied the rel ationshi p between
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qual ity teachi ng and hi gher salaries. (Brief at 35-36; UFT Exhibit
71)

The testinmony of UFT Vice-President David Shernman showed how
Al varado’s teachings have been successfully applied to the ETS
program whi ch operates at 37% of the SURR schools. These schools
require that all teachers be certified and that the extended, or
additional time that the teacher spends in the school is targeted
for I ndi vi dual / smal | group instruction or pr of essi onal
devel opnent. These activities have produced significant results in
student performance, as evidenced by the fact that all seven of the
schools which have operated under the ETS system had all been
removed fromthe SURR Iist by the SED by the end of the first year
of operation. (Brief at 37) Simlar results would be attained if
the Cty/BCE adopts the UFT' s proposals for inproved salaries and
enhanced professional developnment which would increase the
recruitnment and retention of qualifiedteachers. It clainms that the
City/BOE s proposals ignore all of these considerations.

The UFT al so argues that the need for such i nprovenent at this
time is critical, given that the SED has inplenented newer and
hi gher standards for student achievenent. (Brief at 38) Although
the City/BOE's introduction of professional devel opment nanual s
undoubtedly inply that nothing has changed in teaching in ten
years, such cannot overcone the testinony of the UFT' s three expert

wi t nesses that teaching has been “revol utionized” over the years
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and that new approaches are needed to ensure quality teaching.
(Brief at 38)

The UFT al so argues that the concept of pattern bargai ning has
al | oned for exceptions when salary differences were so | arge so as
to create recruitnent and retention problens or to address uni que
needs of a particular work force. (Brief at 38) Although the
City/ BOE apparently recognizes exceptions to the pattern, it
appears to argue that the only instance of an exception to the
pattern was when the Cty’'s was experiencing a shortage of RNs.
The UFT argues that the evidence suggests ot herw se.

It points out that when the Licensed Practical Nurses (“LPNs”)
denonstrated a | oss of 10%of their staff during a six nonth period
when sal aries were not conpetitive, resulting in recruitnment and
retention problens, the Cty/BOE nmade simlar argunments to those
bei ng nade at the instant proceeding. For exanple, the Cty/BOCE
argued that the workforce had been essentially stable for two
years; that other titles had simlar turnover rates; that the RN
turnover rate was greater than the LPN;, and, that other bargaining
units that had accepted the pattern also encountered difficult
wor ki ng conditions. (UFT Exhibit 34; Brief at 39) The LPN i npasse
fact finding panel found the City/BOE s proposals to be acceptabl e.
(Id. at 57; Brief at 39)

The UFT also argues that while Conm ssioner Janmes Hanley

testified that the RN situation was “very serious” and that the
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City spent funds on recruiting nurses fromall other parts of the
world (Tr. 705-06), the City/BOE s own docunentation shows that it
had to engage in simlar efforts. The UFT notes that the Board
recruiting budget rose to $40 mllion last year, and recruiting
occurred in Europe and t he Cari bbean, anong ot her | ocations around
the world. In addition, the Board had to introduce an alternative
certification programin order to attract new teachers. The UFT
concl udes that the present situation concerning the recruitnment and
attrition rate of teachers is not distinguishable fromthat of the
RNs during a past crisis.

The UFT argues that the City exceeded the pattern in the
settlenment of the March 29, 2001-March 29, 2002 collective
bar gai ni ng agreenent between the City and the D strict Council 37-
represented |ibrarians who work at the New York Public Library.
(UFT Exh. 83) It argues that they received an 8% sal ary increase
for the year, which exceeded the pattern for the current round of
bar gai ni ng, but that the City denies any exception to the pattern.
Hanl ey testified that approxi mately 48%of the newlibrarians hired
| eave during their first year, which he found to be significant and
that any raises granted to the librarians were “hooked into sone
productivity increases.” (Tr. at 707-08; Brief at 39)

During cross-exam nation of Hanl ey, the Conmm ssioner
acknow edged that the librarian productivity increases anounted to

5% and not the 8% i ncrease received. Therefore, the UFT concl udes
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that while the Cty/BCE argues that there can be no deviation from
the pattern, there are variations that have been agreed to when
circunstances warrant. It points to the 1% 3% extra that the UFT
typically received in prior rounds of bargaining. (Tr. 1273-83;
Brief at 39-40)

If the Gty is unable to deviate fromits pattern on the facts
presented in this instant matter, it argues, thenit is “handcuffed
from payi ng conpetitive wages to its educators” and therefore has
“lost the ability to govern itself rationally.” (Brief at 42)
The Cty will be noving into an area that threatens the bargains
that have been made by public sector wunions and governnent
enpl oyers under the Taylor Law, which exchanges the enpl oyees’
right to strike for an assurance of a fair resolution by a panel
during an negotiations inpasse. The statute does not provide for
a disregarding of the criteria if one union with very different
needs is the first to enter into a settlenent with the City during
a round of bargai ning.

Such a situation would threaten the right to bargain if the
UFT has no opportunity to have its own issues addressed during
bar gai ni ng. The Cty/BCE's continual invoking of pattern
bargaining related to its concerns for the bargaining wth other
muni ci pal unions serves to ignore the ramfications to other unions
that serious retention and recruitnment issues within one union are

not serious enough to “bring the City tothe table.” (Brief at 43)
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It cites the findings of Fact finder David Stein, who rejected the
City' s identical argunent concerning the “breaking of the pattern”
in the LPN i npasse. (UFT Exhibit 34; Brief at 43-44)

Al though the City/BOE bel atedly acknow edged that there is
sone teacher shortage in existence, it nade suggestions to the
Panel of various fornmulae within the sane total anmount of nobney in
the pattern settlenent to address the issue. These suggestions,
such as granting a greater share of the increase to mathematics or
science certified teachers, or to new hires, do not address the
shortages, retention issues or other areas identified as
problematic by the SED. The anmount of noney provided for in the
patternis sinply insufficient to solve the “system c” problens the
BCE faces. (Brief at 44-45)

The UFT argues that the retention data of record clearly shows
that teachers are leaving the City/BCE in increasing nunbers and
that the Board had difficulty in filling the spaces of those who
have | eft or retired. It notes that the SED has brought attention
to the high percentage of UFT teachers over the age of 55 as an
indicia a shortage (UFT Exhibit 198; Brief at 45). This findingis
further supported by the Board’s own estimation that it woul d need
to hire 40,000 to 54,000 teachers by the year 2004. (UFT Exhibit
79; Brief at 45)

Wi chever attrition figures are accepted by the Panel, there

can be no disagreenent that the Cty/BOE attrition rate is higher
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than any other district in the State and nore teachers | eave every
year for surrounding districts. It maintains that any doubts that
may have arisen concerning the UFT's figures in ternms of teachers
| eaving the district should be dispelled by a conparison of the
UFT's figures to those of the Board s own survey of its building
principals, which was ignored by the Cty/BOE during its
presentation, which denonstrate that the UFT's figures concerning
attrition are remarkably close to those of the Cty/BOE (UFT
Exhi bits 142, 188)

Moreover, the City/BCOE s proposal that experienced teachers
take |l ess noney in order to provide raises for the newer teachers
is not only unfair, it would require that senior teachers bear the
cost of paying conpetitive wages for newteachers, despite the fact
that these sanme teachers have undergone vyears of serious
under paynent thensel ves. (Brief at 45-46) This approach of
“effectively robbing fromteacher Peter to pay teacher Paul” cannot
be supported. The City/BCE nust offer nore noney than that which
is currently avail able through its “so-called pattern.” (Brief at
46)

It points to the decision of an interest arbitration panel
that rejected an argunent from New York State that declining
financi al resources provided a preclusion of salary increases. The
Panel found that a refusal to inprove salaries for conparability

pur poses would “unnecessarily and invariably cause a decline in
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police norale.” (Police Benevolent Association of the New York

State Troopers, Inc., PERB Case No. |A9S-034, WMS-334) (UFT

Exhi bit 56)

The UFT al so argues that although the Cty/BCE has mai nt ai ned
that no exception to the pattern can be justified, the UFT
maintains that it is “surprising” that “the Cty has refused to
even offer the UFT the pattern in the first place.” (Brief at 47)

It maintains that the evidence is uncontroverted. that a |arge
percentage of District Council 37 nenbers, as well as other
civilian workers, not only received the pattern wage increase as
di scl osed by the City to the public, but received an additional 1%
increase in their take-hone pay, through a 1% reduction in their
requi red pension contribution. (UFT Exhibits 174-175; Brief at 47)
It characterizes the testinony of Harding as an "“adm ssion” that
the reduction in the Cty's pension contribution to the State is
equivalent to giving a pay raise to a public enployee. (Tr. at
615; Brief at 48) The UFT also refers to the statement of the
actuary which acconpanied the | egislative bill and reported a cost
tothe City for school year 2002 for this reduction. (UFT Exhibit
174)

The UFT maintains that the City' s pattern settlenent
effectively is 1%l arger than the anount the City disclosed to the
public and to its other unions. (Brief at 48) The City argues

that this 1% was a “separate and distinct” matter not related to
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the pattern settlenent, and that it was “sinply an ordinary
readj ust ment of a pension contribution whose rate had been set too
high.” (Brief at 48) The UFT contends that the 1% difference was
the result of the work of the District Council 37/Cty commttee
formed as part of the District Council 37 collective bargaining
agreenent. It questions howthe District Council 37/City conmttee
could work so “quietly and so quickly” to resolve a topic that is
customarily opposed by the City and Al bany. (Brief at 51) That
addi tional 1% nust be considered as part of the settlenent, and
thus was a cost tothe City in excess of the pattern. (UFT Exhi bit
175; Tr. 95-96; Brief at 47-50) The UFT concl udes that the civilian
pattern settlenment is therefore 1% higher than the City/BCE is
willing to admt and, therefore, its offer to the UFT does not
conformto the true civilian pattern.

It also argues that the City’ s civilian pattern contains a job
security clause that has not been offered to the UFT. (Brief at 51,
footnote 35) The testinobny of Wingarten denonstrates that the
Board paraprofessionals would be at risk if there were to be
reductions at the Board because t he Board s non- UFT enpl oyees woul d
have the benefit of such a protection. By failing to include an
equi val ent cl ause, or credit for the value of this clause given to
the other enployees, the Cty/BOE failed to offer the UFT the
pattern that has been offered to other unions. (Tr. 136-37; Brief

at 50-51)
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The UFT further contends that while Hanl ey appears to request
that the Panel make the presunption that the uniformed forces of
Correction, Fire, Police and Sanitation are entitled to an
additional 1% salary increase “because of the inportance of the
work,” the evidence denonstrated that the uniforned forces had
recei ved the same salary package as the civilian union in six of
the ten rounds of collective bargaining discussed. (Brief at 51-

52)

“SAVE” LEGISLATION

The UFT argues that the regulations which it had devel oped
with the Board to inplenent the Safe Schools Against Violence in
Education (“SAVE’) legislation, a statute addressing safety issues
in the schools, be added to the UFT' s collective bargaining
agreenents. These regul ations, which have been referred to by
Board Assi stant Deputy Counsel Christine Kicinski as the " Code of
Conduct” during her testinony, covers a variety of subjects
concerni ng safety and non-violence in the schools. Enpl oyees dea
with the hazards of violence on a daily basis in the schools and
that the Code of Conduct addresses these issues in a conprehensive
manner . The testinmony of Assistant Deputy Counsel Kicinski
denonstrates the manner in which SAVE is already a part of the
processes that have been agreed to by the Board and the UFT. (Tr.

at 1354-59; Brief at 28-29)
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The City/BOE' s refusal to incorporate the Code of Conduct is
“baffling” to the UFT which has worked closely with the Board on
all matters pertaining the Code of Conduct and SAVE. The UFT
further contends that unless the SAVE | egislation is incorporated
into the agreenments, it has no guarantee that the Board wl|
enforce the provisions that the parties have carefully worked to
devel op. The inclusion of the Code of Conduct within the agreenent
al so provides a recourse to contractual grievance procedures in the

event it becones necessary for the enployees. (Brief at 29)

Merit Pay/Skills and Knowledge Differential

The UFT al so argues that the Cty/BOE s proposal that nerit
pay be included in the collective bargaining agreenents i s w thout
any reason or detail, other thanit is part of the supposed pattern
for this round of bargaining. Alvarado testified at the hearing of
how teaching is now nore “collegial” in approach. He concl uded
that there is no nerit pay system “that has actually produced
student achi evenent gains” and that many of them which had been
i npl enented were eventually rejected “because of the negative
consequences that occur...(and that what nerit pay) systens do is
push peopl e back into individual work.” (Tr. at 496; Brief at 31)

It also points to the testinony of Darling-Hanmmond, who
reviewed the research in this area, and found that “nerit pay has

cone and gone in the 1920's, 50's, 80's” and that she herself
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conducted a study in the 1980's to track policy changes in
education. She found 40 sone states had nerit pay or career | adder
plans in the 1980's..(and)...all but tw of themwere gone and by
1992 all had disappeared.” (Tr. at 328; Brief at 31) Darling-
Hanmond summari zed sonme of the problens that these nerit prograns
create such as a lack of time and expertise of the principals to
assess performance of teachers. She also noted that these systens
lead to the creation of dissension in the schools, which is a
di sincentive to real know edge teaching, and funding comm tnents.
(Tr. at 328-30)

It further maintains that if the CGty/BOE students are to neet
the new Regents’ standards, |earning problenms nust be resolved,
rat her than exacerbated by a nerit pay system Such a “counter-
producti ve neasure” should be dism ssed and the funds be instead
targeted to inplenent a “skills and know edge differential” which
was acknowl edged by Professor Dale Ballou as an inportant one
(Tr. at 1065-66) The testinony of Sherman that “in no place has it
been shown that (merit pay plans) have ever done anything to
i nprove student achi evenent” should be considered by the Panel
Sherman’ s research showed that nerit pay plans fail for a nunber of
reasons, including that they are “staggeringly conplex.” (Tr. at

459- 61)
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The UFT concl udes that other than its reference to the pattern
as justification for the nerit pay proposal, the City/BOE failed to

prove that such a system woul d serve any educational goal.

ARGUMENTS OF THE CITY/BOE

Ability To Pay

The City/BCE argues that it does not have the ability to pay
the proposals of the UFT. It points to its adopted budget for FY
2002 which showed budget gaps of $2.8 billion in FY 2003, $2.6
billion in FY 2004 and $2.2 billion in FY 2005. This budget, which
was adopted prior to the Septenber 11, 2001 Wrld Trade Center
attack, although stable, requires a strict control over spending
and oversight of revenue. It is even nore critical in this post-
attack period that the Panel adhere to the civilian pattern
settlenent in its recommendation. (City/BCE Pre-Hearing Brief at
62)

The cost inpact of the attack cannot be minim zed, as the Cty
| ost approximately 13.5 mllion square feet of office space, plus
additional mllions nore in space that is still tenporarily
i naccessi bl e. The New York Stock Exchange was closed for four
trading days, its longest closure in history, hundreds of snall
busi nesses were shut down, and thousands of workers had to rel ocate
to other locations, many of them outside New York City. The cost

of clean-up and repair alone will runinto the billions of dollars.
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The short termand | ong termloss of business activity is going to
be an enornous one, as the City l|ost alnpst 80,000 jobs in the
nont h of COctober 2001 alone. (City/BCE Exhibit 35) The New York
City Partnership and Chanber of Comrerce have estimted that the
cost of the attack will be $83 billion. (Cty/BOE Exhibit 36; Brief
at 82-83)

Despite this steep decline in revenue, there has been a surge
in demand for services fromthe City. |In addition, confidence in
the Gty and its finances has been “severely affected” as evi denced
by the Novenber 16, 2001 Mdody’s revised outl ook on New York Gty
General (Obligation Bonds, which dropped from “uncertain” to
“negative.” Mdody's action indicates that the Gty s bonds are at
risk for a downgrade in rating. (Cty/BOE Exhibit 37; Cty/BOE
Pre-Hearing Brief at 83-84)

The State of New York is also facing an econonm ¢ downturn as
it estimated a loss in revenue of $1.6 billion in its Novenber 8,
2001 budget update for the current fiscal year. The State al so
warns that its loss in revenue could increase to $3 billion by the
end of the fiscal year. It also anticipates a revenue |oss for FY
2002-03 of $6 billion. (Cty/BOE Pre-Hearing Brief at 84)

The State’s final, supplenmental budget, which was passed on
Cct ober 24, 2001 for FY 2001-02, provided $260 mllion less in
State funds to the Gty than the Cty had anticipated in its

budget. Only 21% of the additional education aid which had been
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i ncluded in the State budget was allocated to the Cty. Yet, the
City's overall share of State education aid is 36%and its share of
the total enrollnment of students in the State is 38% (G ty/BOE
Pre-Hearing Brief at 88)

Nor are tax increases an option at this tine. Despite a
nunber of growth-generating tax cuts, the Gty s business and
i ncome taxes do not conpare favorably with the rest of the State,
New Jersey or Connecticut. (Gty Exhibits 39-40; City/BCE Pre-
Hearing Brief at 88) In light of the trenendous need to stinulate
growh in the econony post-attack, any increase in taxes would be
a mstake resulting in “devastati ng consequences.” (City/BOCE Pre-
Hearing Brief at 88) Despite the sustained job gromh over the
past seven years, the Cty did not recover all of the jobs |ost
during the recession of 1988-93 until the second half of 1999. 1In
addition, the unenploynent rate in New York City is a percentage
poi nt hi gher than the national average and on the rise. Nbreover,
there were 497,000 welfare recipients in the City as of June 2001,
despite a significant reduction in the caseload of public
assistance. (City/BCE Pre-Hearing Brief at 88-89)

The devel opnment of the private sector is essential to the | ong
term economc viability of the Cty. Any settlenent above the
pattern woul d j eopardi ze gai ns made by the G uliani adm nistration
since 1994 to restructure and downsize City government in order to

encourage private sector growmh. In addition, the “wong signal”
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woul d be sent to the financial markets and business community if
t he Panel exceeds the pattern. It would lead to the inpression
that the City cannot deal with the severe financial chall enges that
it faces. (City/BOE Pre-Hearing Brief at 89-90)

Even under the pattern settlenent, the City faces significant
chal l enges in balancing the budget. The cost of the pattern is
daunting. The City/BOE points out that the wages of City enpl oyees
increased faster than the CPlI during the Ilife of the |ast
Col | ective Bargai ning Agreenent. The current offer fromthe Cty
IS approxi mately one-and-one-half tinmes the expected change in the
CPlI. (City/BOE Pre-Hearing Brief at 90)

The City will need the full confidence of the business
community and the public in order to persuade businesses to stay
and expand in the Gty after Septenber 11.

Inits Pre-Hearing brief, the Gty/BOE offered an overvi ew of
the economc history of the City from 1975 through Septenber 11,
2001. The concept of coalition bargaining becane a reality in the
m d-1970's. The City's ability to repay its debt collapsed in 1975
because the City spent beyond its resources, thereby resulting in
a loss of the public’'s confidence. The City was not able to use
credit markets to refinance its short-termnotes or sell additional
| ong-term bonds to finance any capital construction progranms. In

order to avoid default, the Gty laid off over 25,000 nunici pal
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enpl oyees, as well as taking other efforts to avoid financial
defaul t.

Nearly 21% of the work force was elinmnated fromthe Cty
payrol | through the end of 1978, which resulted in the | ayoff of an
addi ti onal 60,000 enployees. At the sane time, EFCB was vested
with the legal authority to approve or disapprove the City’'s
financial plan, as well as any | abor agreenments and contracts above
a specified anount. (CGty/BOE Pre-Hearing Brief at 91-92) The
City was also required by law to maintain an expense budget which
was bal anced according to the strict requirenments of Generally
Accept ed Accounting Principles (“GAAP”). In addition, a four-year
financial plan was to be kept on a quarterly basis, along with the
City' s budget. The City had to update its revenue and expense
projections for the current budget year and the four subsequent
years, or the “out-years.” 1In addition, the Gty Controller and
O fice of the Special Deputy Controller becanme actively involved in
the review of the financial plans. (City/BCE Pre-Hearing Brief at
92- 93)

The EFCB ended its “control period” in 1986, in |light of the
fact that the Cty regained access to the long-termcredit markets
in March of 1981. This was primarily due to the reduction in the
nunber of its enployees, the provision of no-wage increases in
col | ective bargaining agreenents, the receipt of major givebacks

from the nunicipal unions, and the achievenent of legislation in
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Al bany to restructure the pension systens. (Cty/BOE Pre-Hearing
Brief at 93) Although the City’'s econom c grow h was consi derabl e
from 1980 until late 1987, the “downward spiral” began with the
Oct ober 1987 stock mnmarket crash which severely inpacted upon
private sector financial jobs. Thereafter, the national recession
i npacted upon the City, all of which served to exacerbate the
problens in the financial service industry and insurance and real
estate sectors, all of which had beconme mmjor sources of non-
property tax revenue throughout the 1980's. (City/BOE Pre-Hearing
Brief at 93)

Al t hough the Financial Control Board (“FCB,” fornerly the
“EFCB’) no longer has the legal authority to approve or di sapprove
the Gty s financial plan, those accounting and budget controls
that were put in place during the 1970's remain in place today.
The City/BCE points out, however, that if the City ends the fiscal
year with an operating deficit of over $100 million, which is |ess
than three tenths of one percent of the current operating budget,
the “control period” would be revived, resultinginthe Cty s |oss
of control over its budget and financial plans and collective
bar gai ni ng agreenents. (City/BOE Pre-Hearing Brief at 93-94)

The period from 1990 through 1994 was one of recession and
stagnation in the |ocal econony. The City |ost approximtely
300,000 private sector jobs, a $1.5 billion tax increase was

i nposed on City taxpayers, and the City laid off approximtely
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5,900 full tinme enployees. In FY 1992, the Gty had to namke
significant service reductions to the public in order to bal ance
t he budget.

When the Guliani adm nistration took over in cal endar year
1994, the nunber of private sector jobs was down to 2.7 mllion,
index crimes hit approxinmately 600,000 annually, over a million
peopl e were recei ving public assistance, and the new adm ni stration
faced a $2.3 billion gap in the FY 1995 budget between revenues and
expenditures. (City/BOE Pre-Hearing Brief at 94-95) The G ulian
adm ni stration determ ned to shrink the size of governnent, control
crime and i nprove public education. It attenpted to reduce the tax
burden while increasing its resources to the public schools and the
pol i ce force.

From calendar year 1994 to the present, the Cty has
experienced a reduction in work force by over 22,000 enpl oyees. A
series of severance prograns for various civilian nmunicipal unions
were put into place, which contributed to the reductions. In
addition, the Cty inplenented targeted tax cuts totaling $2.6
billion in FY 2000, which does not include the commuter tax repeal,
which resulted in a $500 nmillion loss in revenue to the City. The
City continues inits attenpt to reduce personal incone taxes which
were at a high of 8.9%in 1992 and is down to 7.3%in FY 2001. The
City/BCE maintains that it nust provide further tax relief in the

comng fiscal years in order to further reduce the personal incone
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t ax. It is aimng for a reduction down to 6.7% by 2005, which
shoul d provide a basis for continuing recovery of the econony and
invite investnents and the creation of new jobs.

The City/BOE contends that there are outside sources which
support its contention that it cannot resort to tax increases as a
means of increasing revenue wi thout severe consequences. It points
to the report of the Citizen's Budget Comm ssion in July 2001,
whi ch found New York City's taxes to be anong the highest in the
United States. The report also indicates that mddle incone
famlies in the Gty are in the “bottomtier, ranking eight anong
the nine” and cautions that the Gty can only inprove its standing
“iIf it can prudently continue its pace of tax cutting and curb its
debt issuance.” (Cty/BCE Exhibit 41; G ty/BOE Pre-Hearing Brief
at 96-97)

There is evidence that the tax reductions that have al ready
been put in place has resulted in a stimulation of the econony in
job growth and thereby an increase in City tax revenues. A study
by the Manhattan Institute indicates that 80,000 new jobs have been
generated since 1997 as a result of the Cty's reductions in
i ncome, sal es, business and property taxes. It also notes that if
the Gty inplenents the tax cuts already proposed, an additional
6, 500 j obs could be created. (City/BCE Pre-Hearing Brief at 97-98)

The City argues that it has nmade significant progress in

controlling spending, in addition to any tax cuts and reductions in
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the work force. In FY 1994, total G ty-funded expenditures were
$21.5 billion. This nunber remai ned unchanged t hrough FY 1996 and
rose only to $27 billion by FY 2002. This denonstrates that the
City has been successful in controlling costs, as the increase is
only 26%over eight years, or an annual rate of growth of just 2.9%
per year, despite two | abor agreenents at or above the CPI

The City was only able to keep these cost control neasures in
pl ace and bal ance its budget in 1994 w thout | ayoffs by substanti al
uni on cooperati on. The City and the wunions agreed to a
transitional |abor agreenent in 1995, including a two-year wage
freeze in all the agreenents, followed by a substantial wage rate
increase of 13.29% over the remaining three years of those
contracts. (Tr. at 98) The cooperation of the nunicipal unions
during the negotiations of these agreenents was evident that they
acknowl edged that the City was experiencing severe financial
constraints. It points out that the levels of savings in FY 1994
and FY 1995 were $200 mllion and the “transitional |abor savings”
were $600 million in FY 1996, $400 million in FY 1997 and $200
million in FY 1998. These savings were realized only by the
cooperation of the unions with the Cty to freeze the cost of
heal t h i nsurance and to seek | egislation to reduce the inpact of a
t hen- pendi ng change i n actuari al assunpti ons and net hods i n pensi on

f undi ng.
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The City/BCE argues that the pattern offered to the UFT woul d
provi de wage i ncreases in excess of both the change in the CPI and
the rate of increase in spending by New York City. The pattern
provi des a total conpensation of 9.86% over 27 nonths, which is an
average increase of approxinmately 4.4% per year. This should be
conpared to the CPl increase of only about 2.5% over the sane 27
nonths. Therefore, the Cty/BCE concludes that the pattern would
offer the “largest annual real increase in wages since 1984.”
(City/BOE Pre-Hearing Brief at 99)

Despite the reduction of enployees by the Gty in various
agenci es, other than the unifornmed police force, it points out that
it has increased the nunber of Board pedagogi cal enployees by
8,219, which is alnost a 12%i ncrease bet ween Decenber 31, 1993 and
June 30, 2001. The decision to increase levels of staffing in
education, despite a stabilization in enrollnent, denonstrates the
City's conmtnent to support education. From1997 to 2001, a total
of 15, 000 pedagogi cal enpl oyees were added, or a 19%i ncrease from
1997 to 2001, despite an enrollnment which renmai ned between 1.08
mllion and 1.1 mllion. (Gty/BOE Exhibit 42; Cty/BCE Pre-
Hearing Brief at 100) The City/BOE s efforts resulted in a student-
t o- pedagogi cal ratio of 11.4 students to one pedagogi cal enpl oyee,
which is the lowest in over a decade. (G ty/BOE Exhibit 43;

City/BCE Pre-Hearing Brief at 100)
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The City/BOE maintains that its commtnent to education is
further underscored by the fact that the Board (along with the
uni formed agencies) was excluded from the 15% across-the-board
budget reduction announced by Mayor Guliani in October 2001.
Rat her, the Board and the uniforned agenci es were asked to reserve
only 2.5% of their budgets for reduction purposes.

The City/BCE further argues that its commtnent to education
is supported by the fact that total dollars spent on educati on rose
from 26% of all City expenditures in 1994 to 31% in 2002. The
grom h in education spending was 51% while renai ning agencies in
the City experienced a 17%growh. (Cty Exhibit 44; Cty/BCE Pre-
Hearing Brief at 101) The Gty has undertaken consi derable debt to
pay for education-related projects, which is an increase of 138%
whi l e outstandi ng debt for the rest of the City rose by only 26%
(GCity/BOE Exhibits 46 -48; City/BOE Pre-Hearing Brief at 101)

Al though the City' s efforts fromFY 1994 to Septenber 11, 2001
were “extraordinary,” the City/BCE nmaintains that nuch nore needs
to be done to naintain a bal anced budget every year as mandat ed by
law. (City/BOE Pre-Hearing Brief at 102) Although the nunber of
private sector jobs increased by 450,000, personal incone rose 49%
from 203 billion to 303 billion, and the unenploynent rate fel
from 10.4% to 5.2% The Gty has made consi derable progress in

crime reduction, resulting in the nunber of FBI index crines bel ow
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300, 000, which is the |owest |evel since 1968. There is a 58%
overal | decrease in crinme, and a 65.4%decrease in the nmurder rate.

Yet, the City still nust deal with the effects of the attack.
Not only nust it attenpt to attract new business, it nust also
convi nce businesses that were | ocated in | ower Manhattan and have
noved outside the Gty to nove back to New York. It notes that the
tourismindustry experienced a vast downturn after Septenber 11.
The vacancy rate at hotels in the Cty in Septenber 2001 was 30%
| oner than the year previous and there was a 10% 1 oss in jobs, or
a 4,000 job elimnation, in the hotel sector.

The attack itself will cause the Gty to spend nassive funds

for recovery and repair. Not only is the cost of debris renoval

estimated to be in the billions, the inpact on the |ocal econony
and tax revenues is “omnous.” The | ndependent Budget Ofice
(“IBO") estimates a revenue loss of $925 million in FY 2002.

(City/BOE Exhibit 49 at 2; Cty/BOE Pre-Hearing Brief at 103)

In addition, the Cty projects a decline in US. Goss
Donmestic Product in the second half of 2002 for the first time in
ten years. The City' s adopted budget in June 2002 contained a
projection of an increase in enploynent of 9,000 jobs in the second
quarter of 2002. The budget projection now shows a | oss of 130, 000
jobs. The Cty | ost al nost 80,000 jobs during Cctober 2001, which
is the largest job loss in one nonth ever. The wage rates in the

Fi nance, I nsurance and Real Estate (“FIRE’) sectors were projected
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toremain flat in 2002 and the revised projection estinates a wage
rate fall by 11.0% The FIRE sector |ost 24,000 jobs during
Cct ober 2001. As a result, the Cty nmust now project that non-
property taxes will drop by 11%in FY 2002. (Brief at 104)

The City enphasizes that it must “redouble” its efforts to
mai ntain the gains fromthe past years. It also nust address the
“psychol ogi cal effects” of the attack which inpact on the ability
to attract new business and residences, as well as nmintain
exi sting business and residences. The anount of office space in
| ower Manhattan that is now vacant has increased to 50% The City
is revising its June 2001 estimates of the out-year gaps of $2.8
billion in FY 2003, $2.6 billion in FY 2004 and $2.2 billion in FY
2005. It also notes that approximately 64% of the gaps, or $4.9
billion over the next three years, is directly attributable to the
cost of the collective bargaining settlenents that have been and
will be negotiated in the current round of bargaining, even
assum ng an adherence to the civilian pattern. (Cty/BOE Exhibit
50; City/BOE Pre-Hearing Brief at 105-106)

Since the adoption of the FY 2001 budget, the Gty s efforts
to close the gap for FY 2002 resulted in the application of
surplus funds from FY 2001. Despite the application of the
surpl us, agency spending for FY 2002 had to be reduced and revenue
col l ection needed to be increased to approximately $637 mllion to

bal ance t he budget this year, FY 2002. The Gty also plans to sell
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the Of-Track Betting Corporation (“QOIB"), obtain State
rei mbursenent for a portion of the cost of closing the Fresh Kills
landfill and achieve certain debt service savings to reach a
bal anced budget in FY 2002. Myor G uliani announced on Cctober
19, 2001 that the City planned to reduce spending in Gty agencies
by an additional $1 billion in order to naintain the budget
bal ance. (Brief at 107)

The assunptions that provided the foundation of the FY 2002
budget have been regarded by certain fiscal oversight agencies to
be insufficient. For exanple, the Cty Conptroller identified
“risks” to the current year’s budget of $949 nillion, including
$250 million for the sale of the OIB Corporation and $125 mllion
in State aid and $190 nmillion in projected overtinme. (Cty/BCE
Exhibit 51; Cty/BOE Pre-Hearing Brief at 107-108)

Simlarly, the FCB which continues to review the budget,
identified “risks” totaling $1 billion to the FY 2002 budget,
recognizing the projected sale of OIB, and $200 mllion in
projected State and Federal funds. (City/BCE Exhibit 52; Cty/BCE
Pre-Hearing Brief at 108)

The Conptroller of the State of New York, who makes coments
concerning the budget through the office of the Special Deputy
Controller for the Gty of New York, reported in July 2001 on the
adopt ed budget for FY 2002. He identified risks of $910 mllion,

including $250 million for the sale of OIB, $333 million of State
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and Federal activity and $50 million for police overtinme costs. He
also pointed to $145 million in health insurance costs and $25
mllion in judgnent and clainms as risks. (G ty/BOE Exhibit 53;
City/BCE Pre-Hearing Brief at 108) The City/BCE al so points out
that the 1BO found $819 million of risks in the FY 2002 Executive
Budget, and referred to many of the sane risks identified by other
outside nonitors. (City/BCE Exhibit 54; Cty/BOE Pre-Hearing Bri ef
at 109) The IBO recently announced that the Septenber 11, 2001
attacks will reduce City revenues by $925 nmillion in FY 2002 and
$1.8 billion in FY 2003.

The City/BOE enphasizes that all of the out-year gaps
esti mat ed when t he budgets were adopted, and as conmented on by the
outside nonitors, occurred before Septenber 11, 2001, excepting the
| BO estimates of the cost of the attack. The Gty was the “nost
optimstic” evaluator of its finances for these four fiscal years,
when conpared to the views of the outside nonitors. (G ty/BOE Pre-
Hearing Brief at 109-110)

The City/ BCE enphasi zes that the revisions made by certain of
the outside nonitors further supports its argunent that the
financial inpact of the attack will be extrenely significant. It
points to the October 2001 report of the New York Gty Conptroller
inwhich the follow ng estimates were nade concerning t he i npact of
the attack. First, tax revenues for the first quarter of FY 2002

woul d be $198 million bel owthe adopted budget and 3. 7% | ower than
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t he sane period in FY 2001. Second, mmj or revenue collections were
$40.4 mllion below the plan. Third, overtinme spending in the
first quarter of FY 2002 was 27% above the sane period in FY 2001.
Fourth, between July 1, 2001 and Septenber 30, 2001, the City's
pension funds lost 9.4% of their value, which is a loss of
approxi mately $8 billion. (Gty/BOE Exhibit 56; Cty/BOE Pre-
Hearing Brief at 110-111)

G ven its dependence upon the “highly volatile FIRE sector” of
the Gty econony, the Gty will continue to face great uncertainty
in projecting its revenues. (City/BCE Exhibit 57; G ty/BOE Pre-
Hearing Brief at 111) |If the Panel recommends that wage | evel s be
i ncreased based upon the assunptions underlying the recent record
revenue from the FIRE sector of the econony will only serve to
expose the City to greater risks in the event of another downturn.

The Panel nmust consi der t hat the City pays a
“di sproportionate share of both public assistance and nedical
assistance (Medicaid).” (Cty/BOE Pre-Hearing Brief at 115) The
City's cost per capita for each of these itens is approximately
four times higher than the amount paid by |ocalities throughout New
York State. (Cty/BOE Exhibit 58; City/BCE Pre-Hearing Brief at
115) Nor does the City receive its fair share of State education
aid, as the |l evel of State support per pupil inthe Gty schools is
only 91% of the average of the rest of the State and 61% of the

average of what is received by the State’s “Big Four” (Syracuse,
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Rochester, Buffalo and Yonkers). (City/BOE Exhibit 54; Cty/BCE
Pre-Hearing Brief at 115)

The City/BCE nmaintains that even prior to the Septenber 11
attack, any wage increase for UFT that exceeded the current pattern
woul d have had a “disastrous” inpact on the interests and welfare
of the public. Financial stability would be inperiled, as nmany
unions in this and future rounds of bargaining would attenpt to
“l eap-frog” any settlenent that the Cty/BOCE reaches with the UFT
at this tine. It points out that each 1% increase for all City
workers in excess of the current pattern would cost the City $169
mllion annually. (City/BOE Pre-Hearing Brief at 84-85)

The City/BOE points out that other inpasse proceedings
involving the City and its unions have resulted in the recognition
that the City's financial condition is critical in terns of
eval uati ng proposals, and nost certainly during tinmes of economc

stress and uncertainty.? (City/BCE Pre-Hearing Brief at 85)

‘See, e.g. City Exh. Mat 7: In the Matter of the |npasse
between the City Transit Police and Gty Transit Patrol nen’s
Benevol ent Associ ation, M 78-554, (June 20, 1979) (Panel: Lew s
B. Kaden) (”"[i]n the context of continuing fiscal crisis, no
departure fromthe established..pattern is warranted, and none
could be recommended”); Gty Exh. D at 13-18: In the Matter of
the I npasse between Gty of New York and Local 3, IBEW AFL-CI O,
| -142-79, QOctober 8, 1980 (Panel: Mrris P. dushein) (applying
pattern settlenent to electrical inspectors in light of the
“financial straitjacket” around the Gty); Cty Exh. Hat 19: |n
the Matter of the |Inpasse between Unifornmed Firefighters
Association and City of New York, [-210-92, 1992 (Panel: Mark M
Grossman; Philip Ross; Carol Wttenberg) (award based, in part,
on the City's “precarious fiscal position”).
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Al though the City's budget for FY 2002 is balanced, that
occurred only as a result of the Myor’s decision that agencies
reserve 15% of their budgets in anticipation of agency actions of
$1 billion, which was described in detail in the Novenber 2001
nodi fication to the financial plan. It points out that the 2002
pl an already included the FY 2001 surplus. (City/BOE Pre-Hearing
Brief at 86)

The G ty/ BCE al so mai ntai ns that the testinony of Hanl ey shows
pattern bargaining is necessary to provide the |eaders of the
various municipal unions the opportunity to agree to “fair and
reasonabl e settlenents” and a basis for ensuring that “they wl|
not later be enbarrassed or outdone by a richer settlenent”
achi eved by one or the other nunicipal unions. (Tr. at 1500-02;
Brief at 13)

It argues that this proposition has been confirmed by inpasse
panel s t hat have been asked to deviate fromthe pattern, citing to

a | npasse Between Licensed Practical Nurses and Techni ci ans of New

York, Local 721, SEIU and Cty of New York/Health and Hosp. Corp.

| -218-94, Cct. 10, 1995 (Panel: Mark M G ossman) which held as
follows: “(A)ny other approach than pattern bargai ni ng woul d create
unrestrained conpetition between Cty unions. Uni ons woul d be
forced to engage in “leapfroggi ng” (and).. the nmenbers wll not be
satisfied unless they are successful...unions would try to one-up

each other.” (Brief at 14)
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The City/BCE further argues that the civilian pattern for the
2000-02 round of collective bargaining was set by the April 11
2001, agreenent with District Council 37, which covers nore than
104, 000 enpl oyees, including 18,000 Board of Educati on enpl oyees.
(Tr. at 688, City/BOE Exhibit 3) It points out that the “agreenent
has an overall cost of 9.86% over a 27 nonth period and contains
the foll ow ng el ements: a 4%wage i ncrease effective April 1, 2000;
a 4% wage increase (conpounded) effective April 1, 2001; a $200
wel fare fund increase effective June 30, 2002, pursuant to the
Muni ci pal Labor Coalition Health Benefits Agreement, which is
valued at 0.6% 1% in additional conpensation funds to be used to
purchase additional recurring benefits on June 30, 2002
application of the general wage increases to “Additions to G owth”
at a cost not to exceed 0.11% over the termof the agreenent; and
a 0.03% cost to advance these additions to gross funding to the
first and thirteenth nonths of the contract; and offsetting cost
savings to the Gty of 1.14% by extending the contract expiration
date by three nonths (from 24 nonths to 27 nonths); and, del aying
use of the Additional Conpensation Funds by sanme three nonths.”
(G ty/ BOE/ Board Exhibit 11; Brief at 15)

The City/BOE points out that this civilian pattern settl enment
has met acceptance with nore than 25 unions including CMW; Local
1199, National Health and Hospitals Service Enployees Union; the

Li censed Practical Nurses and Technicians, Local 721, SEIU the
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Organi zation of Staff Analysts; the Doctors Council; the United
Probation O ficers Association; and the Gty and Housi ng Authority
enpl oyees represented by Teansters, Local 237. (Cty/BCE Board
Exhibit 117; Brief at 15) The Unions accepting the pattern-
conform ng agreenents representing 84.29% of the Cty' s civilian
wor kf orce, which is not represented by the UFT, and covers over
143,000 City enpl oyees.

The City/BCE al so maintains that the pattern settl enent, while
consi stent across the various unions, is not a “strait-jacket” as
argued by the UFT. (Tr. at 26; Brief at 16) It naintains that each
union is afforded the opportunity to address particul ar concerns of
its menbers through negotiations. By way of exanple, it cites to
the Gvilian Patterns provision of a 1% “Additional Conpensation
Fund” which will be allocated by the individual bargaining unit to
provi de an i ncrease to those benefits which reoccur and to do so on
a nmutually agreeabl e basis. It notes that, in the past, these
addi tional funds have been used to increase |ongevity, service
increnents and uniform all owances, anong others. The City/BCE
stresses, however, that the total cost of the agreenent nust remain
at 9.86% and if there are any unit-specific benefits which rise
above the 1% in the additional conpensation fund, the unions nust
provi de an of fset through sonme additional savings.

Al though the UFT makes nuch of the District Council 37

Li brari ans’ Agreenent, and characterizes it as a deviation fromthe
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civilian pattern, the Cty/BOE argues that the uncontroverted.
evi dence shows that this particul ar agreenent was made by the New
York City Public Library and not by the CGty. Wile it is a one
year deal providing for an 8% i ncrease above the civilian pattern
covering approximately 400 librarians it was specifically
negotiated to address recruitnent and retention problens. The
probl emwas so severe that sone |libraries could not open, and that
there was a 50% attrition rate anong first year Librarians. (Tr.
at 706-09; Cty/BCE Exhibit 80; Brief at 17)

The City/BOE nmaintains that it does not serve as the enpl oyer
of the Librarians, who are enployees of the New York Public
Li brary, an independent, not-for-profit agency under the auspices
and jurisdiction of the Nati onal Labor Rel ations Board; that it did
not negotiate that agreenment; that the Librarians provided a quid
pro quo for the additional wage increase through the providing of
certain givebacks including the elimnation of two personal days,
a night shift differential, and paid rates which were costed at
approxi mately 5% anong ot her gi vebacks; and that the Gty did not
contribute any noney to fund the above-the-pattern increase.
(Gty/BOE Exh. Tr. at 706-09; Brief at 15-18)

Wth respect to the UFT's claimthat the Cty has failed to
offer it the civilian pattern, the G ty/BOE responds that such an
argunent “nerits little response.” (Brief at 112) It points out

that the UFT's claim that it should be granted “credit” for
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agreeing to the streamlining of the disciplinary procedures is to
ignore that the “quid pro quo” for that agreenent was a “expedited
cl ass size arbitration procedure” whi ch had been sought by the UFT.
(Brief at 112)

The City/BCE characterizes as “nost inconprehensible” the
UFT's claimthat District Council 37 received sone extra percentage
or “secret” pension benefit that is not being offered to them |Its
agreenment with District Council 37 was to support legislation in
Al bany to anmend the pension contribution system and thus was not
regarded as part of the pattern. The testinony of Hanley
establ i shes that the recent change i n the pension contribution rate
for certain Tier Il and Tier IV enpl oyees represented by District
Council 37 essentially served to correct the rates set in the 1992-
95 round of bargaining when enpl oyees were permtted “buy back.”
(Tr. at 94-96; Brief at 113-14) It points out that the record is
undi sputed that the UFT was of fered t he sanme opportunity to nake a
deal so that its Tier I1ll and Tier 1V could “buy back” these
benefits but did not do so with the GCty. (Brief at 14)

The UFT conpl aint that they had not been offered the uniforned
settl ement agreenent i s basel ess because they are not a part of the
uni formed forces, nor part of the unifornmed coalition as evidenced
by the uncontradicted testinony of Hanley. (Brief at 19) The Cty
and its unions have now returned to the 1980-90 practice of

agreeing to separate pattern settlenments for its civilian and
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uni formed wunions, which denonstrates that such a manner of
bargaining is well-formed and accepted with respect to the
expect ati ons and under st andi ngs of the unions.

Al t hough the UFT cl ai ms that t he concept of pattern bargaining
had been deviated fromin the past, the GCty/BOE argues that the
facts do not support such a contention. The UFT acknow edged duri ng
the course of the fact finding hearing that the City has al ways
enphasi zed that the deviation from the pattern was an extrenely
rare circunstance and was only done when there were “uni que and
conpel ling circunstances” presented by a union. (Tr. at 29, 1529;
Brief at 21) The UFT attenpted during its exam nation of Hanley to
rely on precedent which had been allegedly set by the nunicipa
unions to contend that deviations from the pattern in the past
justified a deviation in the instant matter. (Tr. at 642-715;
City/BCE Pre-Hearing brief at 40-63)

Wth respect to the UFT's argunent that the RNs agreenent and
1989 Fact Fi ndi ng reconmendati on i nvol ving LPNs represented a break
in the pattern, the Cty/BCE maintains that “there is a single,
sinmple answer” to these deviations. Al parties recognized that
the recruitnent and retention problens for those two units were
“uni que and conpel Iing” and the subject of nati onw de publicity and
concern. (Brief at 23) The City/BCE points out that the LPN
I npasse panel in 1995 adopted the pattern recognizing that “...the

RN situation represents an anomaly” as a result of the recruitnent

71



and retention problens noted by the CGty. (CGty/BOE Exhibit B at
21-22; Brief at 24)

The City/BOE also argues that the UFT failed to properly
characterize the 1995-00 Col |l ective Bargai ning Agreenent with the
Counci | of Supervisors and Admi nistrators (“CSA”). That Agreenent
resulted in significant productivity savings including, anong
ot hers, an extended day for all menbers of the bargaining unit, an
extended work year for certain nenbers, as well as the elimnation
of a floating holiday. The CSA al so agreed to the establishnent of
a nerit pay systemwhich provided the City/BOEwth greater freedom
and flexibility to renove those enpl oyees who were not perform ng
wel | by supporting legislation elimnating tenure for Principals,
as well as nodifying the grievance and disciplinary procedure for
ot her nenbers of the bargaining unit. Contrary to the UFT s
argunments, the Assistant Principals were not “treated the sane by
the City,” as they were given di fferent conpensati on based upon t he
anmount of additional time that they were to work. It points out
that the increases were directly proportional to that tinme worked.
(Tr. at 1288, 1463; Brief at 24-25)

Nor has the UFT ever received a settlenent which was
i nconsi stent with the concept of pattern bargai ning and, during two
rounds of bargaining (1990-91 and 1995-00) it established the
pattern for the City's nunicipal unions. (Tr. at 660-63, 672-73;

Brief at 25-26) The 1995-00 bargaining with the UFT resulted in
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a pattern settlenment. There, the teacher nmade the sanme argunents
with respect to disparities between the Cty and surrounding
comunities whichis it nowclaimng as a governing principle here.

The City/BCE further argues that, in all but two instances,
the UFT accepted a settlenent with the sane costs to the Gty as
t hose of non-uniformed unions. In both cases, additional funds
were provided to the union to adjust the pattern to correct a
probl emthat had resulted from*“top-Ioadi ng” choices that had been
made in prior rounds of bargai ning by establishing an artificially
lowentry | evel salary for teachers, which the Board | ater believed
had to be increased for pedagogical reasons. (Tr. at 761, 1453;
Brief at 26-27)

The City/BCE contends that, in both instances, the additional
funds had been allocated only because the parties had nutually
recogni zed a “unique and conpel ling need” and targeted the funds
for that need. The City/BCE notes that in 1985 the parti es engaged
in Last Ofer Binding Arbitration (“LOBA’) and that the cost was
1. 18% above the pattern. This was | ess than what the teachers had
been seeking in arbitration, but was based upon the panel’s
recommendation to the City that the offer needed to be enhanced.
It al so points out that other steps of the salary schedul e had been
increased as a result of the LOBA, but were funded by both pattern

funds and certain givebacks which were applicable to the new
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enpl oyees. (Tr. at 650-669, 1453; City/BOE Exhibits 81 (10); Bri ef
at 27-28)

A fact finding panel on April 23, 1993 rejected the UFT s
request for a 23% wage increase based on the sanme argunents being
made to the instant Panel and recommended that the coalition
agreenent be inplenmented. That panel viewed the continuation of
pattern bargaining to be vital for the stability of the Cty’'s
| abor relations with its unions.?

It notes that during the 1992-95 round of bargai ning, the UFT
negoti ated a m ni mrum9%i ncrease for all represented enpl oyees, but
poi nts out that additional funds have been generated because the
UFT agreed to extend the contract by nine-and-a-half nonths and
agreed to certain “givebacks” for new enpl oyees. (Tr. at 1460;
Brief at 29-30)

The City/BCE states that it is in agreenment with the UFT t hat
it did not “charge” for the retirement incentive offered in the
1995- 2000 round of bargai ni ng, but mai ntains that no such i ncentive
or buyouts have ever been treated as part of the pattern or
“charged” to a union, as such prograns are designed to save nobney.

(Tr. at 1285, 1463-64; Brief at 30-31)

‘City Exhibit E at 9: Board of Education of The City School
District of The City of New York and United Federation of
Teachers, Local 2, AM Federation of Teachers, AFL-CIO M2-257-
269, April 23, 1993; (Panel: Arnold M Zack, Eli Rock, and
Her bert Fi shgol d).
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The G ty/BOE al so acknow edges that the Correction Oficers
Benevol ent Associ ation (“COBA’) received a vari abl e suppl enent fund
benefit not received by other unions during the 1995-2000 round of
bar gai ni ng. However, COBA did not obtain the benefit through
bargaining or with the consent of the Cty. Rat her, it was
obt ai ned through | egislation passed by the State, which the Gty

had “vi gorously opposed.” (Tr. at 1287, 1461-62; Brief at 30-31)

Comparability

The City/ BCE argues that any conparability anal ysis nmust focus
upon teachers who work in other major cities and school districts
in the United States, rather than a select nunber of school
districts in the surrounding areas, in order to show that the
conpensation in New York City is both fair and adequate. It
mai ntains that the 36 surrounding jurisdictions, which the UFT
selected to form the bases of their conparability analysis
concerning sal aries, are not conparable to New York City in any way
and shoul d be rejected by the Panel.

It points to a nunber of differences between the City and this
group of 36 other jurisdictions in terns of size of enployed staff,
enrol I ment, annual hiring and soci o-econom ¢ characteristics. The
City/ BOE enphasizes differences in the nedian household incone,
home ownership and nonies spent on housing, welfare and public

transportation. (Brief at 62, Pre-hearing brief at 118-22)
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It points to the testinony of its expert, Evans, who testified
that “(f)iscally, tax-w se and budget-w se, New York City and the
suburbs are just very, very different.” (Tr. at 992; Brief at 62)
The City/BCE states that their affluent neighbors have fewer
responsibilities and fewer demands on their resources and,
therefore, can afford to pay their teacher nore than New York City,
which is especially the case given the extra burdens on the Gty as
a result of the Septenber 11 attacks. The UFT has failed to
address any of these differences and has not countered the
City/ BOE' s evidence that these suburban jurisdictions are clearly
“outliers” both in absolute ternms and as a percentage of househol d
income. (Tr. at 81-82; Brief at 62-63)

Al t hough the UFT nmmaintains that special treatnment should be
granted to its nenbers, the Cty/BOE nmaintains that they already
enj oy special treatnment that would not be inpacted by an adoption
of the pattern settlenent. It points to the shorter workday and
wor k year that the UFT-represented enpl oyees have at this tinme. A
teacher’s workday is six hours and 20 mi nutes, as contrasted with
the typi cal eight hour work day that ot her rnunicipal enpl oyees nust
wor K. The City/BOE also points out that the UFT-represented
enpl oyees have a shorter work year whi ch averages only 185 days, as
contrasted with the 235 days that are generally worked by the
civilian enployees of the Gty each year. Teachers are the only

City enpl oyees who have pai d sabbatical |eave as well as automatic
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annual salary step increases. Moreover, teachers are not subject
to a New York City residency requirenmnent. The City/BCE concl udes,
therefore, that teachers already receive special advantages not
enjoyed by other Gty enployees. (Tr. 1000-01; Brief at 63-64)
The G ty/BOE contends that the appropriate conparables are
those jurisdictions which will nost likely be confronted with the
sanme budgetary constraints that face New York Cty, such as
providing not only education to all students but police, fire,
sanitation and health and welfare services to a | arge and di verse
popul ation, unlike the constraints faced by suburban districts.
(Tr. at 585; Brief at 64-65) It further contends that teacher
salaries in New York City conpare very favorably with other major
cities in the nation on the basis of three neasures which are as
follows: 1) total conpensation; 2) total conpensation per hour
and, 3) basic wage, all of which are neasured at the m ninmm
maxi mum wi t h hi ghest educational degree, and salary with a Masters
plus 30 additional credits and 22 years of service, which is the
hi ghest point on the teacher’ salary schedule. (G ty/BOE Exhibit
81) A review of each of these neasures, excepting m ninmum sal ary,
i ndi cates that New York City ranks first or second anong all those
surveyed jurisdictions for these three neasures, despite the fact
that the New York City wages do not include any increase for each

school year 2000-01 as do the others.
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Al t hough the entry salary | evel for begi nning teacher is | ower
than sone of the surveyed jurisdictions anong large cities, the
City/BCE argues that this is the result of choices that the UFT
made in prior rounds of collective bargaining. (Cty/BOE Exhibit
81 (10); Tr. at 261-62) The total conpensation at the entry | evel
is the fifth highest anong large cities and school districts and
the total conpensation per hour is the third highest because the
New York City teacher have the shortest school day and one of the
shortest school years of the jurisdictions surveyed. (Brief at 65-
66) Al though the UFT attenpted to undercut the G ty/BOE s anal ysis
by focusing its study on the internediate steps on the salary
schedul e (MA+6 years, MA30+10 years and MA30+15 years), as well as
limting its reviewto basic wages (UFT Exhibit 211), the Cty/BCE
argues that it has shown that, at the internedi ate steps, the Gty
teachers rank either third or fourth in total conpensation per net
hour which, it argues that this is the nost “valid neasure” because
it factors in both total conpensation and hours worked. (Brief at
66)

Wil e the UFT argues that certain of the large cities raise
their salaries to be conparable to their suburban districts, the
City/BCE points out that, during the same tinme period surveyed by
the UFT, the cities of Boston, Dallas, Detroit, Los Angeles,
Phi | adel phia, San Diego and Baltinore all increased the |ength of

the workday. It also points out that Baltinore schools require an
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ei ght hour workday, which is an increase of one hour and ten
mnutes in that city since 1993. (Tr. at 767-68)

Wiile the UFT attenpts to refute the data presented in the
National City Study by using the “ACCRA” index, the Panel should
rej ect such a conparison because the index is “seriously flawed.”
It points to the testinony of Rubenstein that there are significant
probl ens when attenpting to conpare cost-of-living anong cities
when there is “no generally accepted (or reliable) nethodol ogy.”
(Tr. at 1382; Brief at 67) It also maintains that the ACCRA i ndex
suffers fromother flaws such as the follow ng: it has sanpling and
non-sanpling errors which are not quantifiable; it is based on only
59 itens requiring a review of the specifications for each even if
they are not typical of the area which results in skewed nunbers;
it weighs all cities equally in the national average regardl ess of
size and thus creates a higher index for large netropolitan areas;
that communities can voluntarily participate in the i ndex and thus
t he nunbers can change dependi ng upon the areas that report; the
price of goods and services are developed by volunteers which
presents a problemw th respect to conparability; the survey does
not account for the benefits of living in a particular city, such
as cultural events; and, the index was designed only to neasure
di fferences in the cost of living for households in the top i ncone

quartile. (Tr. at 1382-89)
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The City/BCE al so argues that the UFT-represented functi onal
chapt er enpl oyees, such as therapists, soci al wor ker s,
psychol ogi sts, | aboratory technici ans/specialists and secretari es,
shoul d be conpared to their Gty counterparts and not be eligible
for the sanme wage increase. It argues that the UFT failed to
provi de any significant evidence as to why these five functional
titles should be distinguished fromtheir Gty counterparts, as
their work is extrenely simlar, if not the same, in many cases.

Al though the UFT argues that the “nature of t he
school i ng”di stingui shes the Board positions (Tr. at 1247), it
mai ntai ns that no evi dence was of record supporting its claim nor
did any nenber of the functional chapters testify, as to alleged
differences between their jobs and those of their Gty
counterparts. The City/BOE also nmaintains that the functional
chapters enjoy a shorter workday and/or work year as conpared to
their City counterparts, as Board psychol ogi sts and soci al workers
all work a 183-day work year and a six hour and 40 m nute work day.
Those sane enpl oyees, if enployed by the Cty, would work between
224 and 234 days a year and seven hours a day. It also points out
that school secretaries work only 183 days a year while other Cty
secretaries have a 222-234 day work year. It also points out that
City therapists work a seven hour day without a paid lunch while a
Board physical or occupational therapist has a six hour and 30

m nute work day. (City/BCE Exhibit 81 (28-31))
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The salaries earned by Cty/BOE enployees are also
significantly higher than the Gty enpl oyees, despite the fact that
t he enpl oyees spend far less tine at work. For exanple, it points
to a Board of Education Social Wrker earning a maxi num sal ary of
$73,500 while a City Social Wrker, at maxi mum | ongevity, earns
only $46, 054. (City/BOE Exhibit 81(31)) A salary earned by a
City/BOE therapist is at mninum $40,490, while a Gty therapi st
recei ves $34,780. A guidance counsel or earns a mni mum sal ary of
$24,359 conpared to $19,642 for a City secretary. (City/ BOE
Exhi bit 81(29-30)) Although sonme City titles do receive nore at
the m nimuml evel, the Cty/BOE argues there can be no di spute that
the Gty enployees work | onger hours than the G ty/BCE enpl oyees.

The City/BCE al so argues that the UFT failed to consider the
annual step increnents that are enjoyed by their represented titles
provi ding for an automati c advancenent to the maxi mumlevel of the
title, regardl ess of performance, which is not true for their Cty
counterparts. The civil service titles in the Cty have |limted
| ongevity and depend upon nerit pay increases to advance up the
sal ary schedul e. Nor do these enployees nerely nove into
managenent positions, as clained by the UFT, as noted by the
testi mony of Conm ssioner Hanley who explained that to nove to a
hi gher classification a Gty enployee nust pass a civil service
exam and then be selected froma G vil Service list for a vacancy.

(Tr. at 1470; Brief at 71)
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The UFT functional chapters have long received pattern-
conform ng settlenents, such as the 17. 77%pattern settl enent they
received in 1985, even though teachers received 1.18% above the
pattern. It has been the UFT's decision to maintain “parity”
rel ati onshi ps bet ween teacher and functi onal chapters. The chapter
sal ari es have al ways been established within the paraneters of the
pattern and there has never been, nor is there now, a justification
for any deviation fromthem (Tr. at 776; Brief at 71-72)

The City/BCE al so contends that the UFT has failed to present
evidence of *“unique and conpelling circunstances” that m ght
justify the Panel’ s recommendation of a package in excess of the
pattern offered to the civilian unions. The Union relies upon
three clains to support its deviation fromthe pattern argunment:
first, they performnore conplex and additional duties and tasks;
second, that there is a great disparity between salaries in New
York City and those in the 36 suburban conmunities that they
identified; and, third, that there is an alleged recruitnment and
retention problem The G ty/BOE argues that none of these all eged
ci rcunst ances can be characterized as “unique” nor do they rise to
the level of “conpelling,” especially in light of the CGty’s
serious fiscal situation at this tine.

It maintains that the UFT has not denonstrated that there has
been any fundanmental change in the nature of teaching and mai ntains

that virtually all Gty enployees hold jobs that beconme nore
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conplex over tine. Nor does the record contain any evidence of
i ncreased productivity by teachers. The UFT's argunent that the

nat ure of teachi ng has changed due to “new hi gher standards,” which

it characterizes as neaning that “all students nust | earn, not just
the quick learners.” (UFT pre-hearing brief at 43-44; Brief at 75)
The City/BOE argues that teachers during the early 1990's were
expected to teach children how to think, including the *“quick
| earners” and that to raise such an issue is to “denigrate” al
teacher who have been teaching for nmany years. (Brief at 75)
Mor eover, Board-sponsored professional devel opnment courses have
been offered to teachers even prior to the adoption of the new
State standards. (City/BOE Exhibits 134-36; Brief at 76-77)

It further argues that the UFT cannot credi bly argue that they
deserve a wage increase based on any “productivity” increase
because that is defined as doi ng nore work or achi eving nore goal s,
wi t hout new resources being applied. Teachers have received a
significant anount of resources in recent years, as evidenced by
the sharp increase in the funding of the Gty schools, and that
nore than 14,000 teachers have been hired since the school year
1995-96. (City/BCE Exhibit 81(34); Brief at 78)

Nor is the UFT unique in arguing that their nenbers should
receive nore than the pattern because they are working nore or
achieving nore, as the PBA nmade a simlar argunment in 1997 to an

| npasse panel which rejected the proposal, despite a significant
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decline in the crinme rates in New York Cty. (Cty/BOE Exhibit A
at 32-33) Therefore, the G ty/BOE concludes that the UFT has fail ed
to denonstrate any significant change in the fundanental duties and
responsibilities of teachers in New York City.

Al t hough the City/ BOE does not disagree with the UFT that the
base wages of New York City teacher are different fromthose in the
suburban school districts in Wstchester, Nassau and Suffolk
counties, those suburban school districts are not the appropriate
conparators for purposes of the statute. The wage disparity itself
does not justify a break in the pattern, nor is it a new phenonenon
or an unusual one. This is evidenced by the fact that the UFT
requested a 21. 07%wage i ncrease ni ne years ago bef ore anot her fact
finding panel and argued that it was needed to neet the weighted
average of salaries paid in surrounding suburban districts.
(Gty/BOE Exhibit 133; Brief at 80) That Panel denied the request
and found the disparity to be “longstanding” as of 1993. (UFT
Exhibit 7 at 8-9)

The wage disparity between City teachers and those in the 36
surrounding districts are not unique to the UFT. It points to the
1997 PBA inpasse proceeding, which also discussed various wage
differences simlar to those raised in this proceeding, where the
Panel ruled that “(t)he disparity between the sal aries of New York

Cty Police Oficers and those in nearby suburbs...is not
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(di spositive). W rule in this dispute that the pattern is
controlling.” (City/BCE Exhibit A at 34)

Nor did Arbitrator Grossnan accept the “break the pattern”
argunment in 1995 in the LPNs’ proceeding. That Union argued that
the wage disparity between the LPNs enployed by HHC and those in
other hospitals within the Cty itself were significant. The
arbitrator “recognized that many other groups of Gty enployees
coul d make the sane argunent”. (City/BOE Exhibit B) (Brief at 81)

The testinony of the City/BOE s expert w tness, Evans, shows
that the four New York counties surrounding the Gty and their
school districts should be regarded as “outliers” with respect to
spending in the educational sector because “when you | ook at how
much they spend (per) student, they are really off the map.” (Tr.
at 992) The City/BCOE argues that these counties rank at the top in
ternms of education spending as a percentage of nedian incone, as
t hey spend from22% o 23% as opposed to ot her counties which spend
much | ower percentages. Nor does the cost-of-living factor into
this situation because, as testified to by Evans, the average per
student expenditure in the surrounding school districts found in
Nassau, Rockl and, Westchester and Suffol k counties nearly double
t he average of the four counties surrounding San Francisco. (Tr.
at 986; City/BOE Exhibit 89 (16); Brief at 82)

The City/BOE argues that wth respect to any alleged

recruitnment or retention problem the UFT failed to denonstrate
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that there was any crisis in these areas. Nor did it showthat the
Board was facing challenges in the areas of recruitnment or
retention or that it was experiencing either “unique” or
“conpel ling” circunmstances in attenpting to do so. The teacher
head count increased by 27% since 1991, as it hired 35,000 new
teachers since the school year 1998-99 and approxi mtely 9, 000 new
teachers for the fall of 2001. (G ty/BOE Exhibits 81(22, 32-33))
It also maintains that the “needs projection” that the UFT relies
upon projects a need for only 17,000 new teacher over the next few
years which is close in nunber to that which the Cty/BOE hired
during its last two hiring cycles.

The attrition rates for teachers are no higher than those for
ot her nmunicipal units. Al though the “raw nunbers” of teachers
retiring may have increased, retirenments as a percentage of those
eligible to retire has declined in recent years. Only a “tiny
percentage” of the teacher work force, as 2.4% of the teachers
eligible toretire did so in school year 2000-01

Even if the Panel accepts the figures submtted into evidence
by the UFT, the “so-called exodus” of New York City teachers to
subur ban school districts is very limted and represents 1.6% of
all teachers taking positions in one of the six surrounding
counties to New York Gty. The evidence strongly suggests that any
“exodus” that may have occurred is attributable not to salary

| evel s, but rather to a desire of the teacher to work in a specific
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comunity or near his/her residence. (G ty/BCE Exhibits 24, 116;
UFT Exhibit 142; Tr. at 13-14, 245; Brief at 84)

The City/ BOE' s expert witness, Ballou, presented a statisti cal
anal ysi s denonstrating a “strong positive rel ati onshi p” between t he
di stance of the school district fromthe City and the New York City
teacher switching to that particul ar suburban school district. The
study conducted by the Cty's Ofice of Labor Relations (“OLR’)
showed that 72% of those teachers who left had already I|ived
out si de of New York City, as opposed to the 27%of teachers overall
who reside inside the Cty. (Cty/BOE Exhibit 116 (2)) The OLR
study denonstrated that the “leavers” residing in Wstchester,
Nassau and Suffol k counties left the New York City schools to take
positions in their own county of residence. Thus, it concl udes
that any salary disparity between the Cty schools and the suburbs
could not stop such an attrition. (Tr. at 1418-1421; City/BOE
Exhi bit 116(6))

Moreover, the City/BOE argues that the OLR study which
exam ned t he resi dences of teachers identified by the UFT as taki ng
subur ban jobs and | eaving New York City schools considers a nunber
of variables, nost significantly the fact that a | arge percentage
of those who |left the New York Gty schools lived in counties such
as Nassau or Suffolk. (Brief at 119) It also argues that
addi tional data generated by the OLR survey denonstrates that no

conclusion can be drawn from the data submtted by the UFT
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concerning reasons why teachers |eave teaching jobs in New York
City. Accordingly, the Cty/BCE concludes that the UFT's sal ari es
proposal will not stop any attrition, nor reduce it in any
significant way.

The City/ BCE acknow edges the recent increase in the nunber of
uncertified teachers in its work force, but argues that “at | east
as things nowstand” the SED policy wll prohibit the enpl oynent of
uncertified teachers as of Septenber 2003.

Consi deration nust be given to the fact that the percentage of
new teachers who have been hired wthout certification has
substantially declined over tine, according to a study conduct ed by
the IBO. It found that over 75%of the new teachers hired in 1990
were uncertified (Cty/BOE Exhibit 20 at 1), as opposed to the
current 2001-02 school year where the percentage had dropped to
42. 5% (UFT Exhibit 77) Those thousands of teachers who hol d
tenporary licenses are afforded an alternate route to entering the
system as they m ght not have had the chance to work in the New
York City public schools otherwise. The IBO study reported that
over 50% of the teachers holding tenporary |icenses when hired by
t he Board becone certified within the tinme period allowed by the
State. (City/Board Exhibit 20) It points out that, since 1992, in
excess of 14,000 teachers entering the school systemon tenporary

| i censes have becone certified. (Tr. at 779; City/BOE Exhibit 21)
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There has been a national shortage of teachers in certain
subject areas, at least prior to the recent downturn in the
econony, in the areas of mat hematics, science, bilingual education,
speci al education and foreign | anguage. (City/BCE Exhibit 30) It
should not be surprising, therefore, that over 45% of those
uncertified teachers hired in school year 2000-01 were teaching in
those areas. The problemof hiring certified teachers is one faced
by every school district and not one that is unique to the
G ty/ BCE

It also clains that there is probably no other school district
inthe country that teaches as many subjects, trades and crafts, in
as many |anguages as does the Cty Board of Education, in such
| anguages as Haitian/ Creol e, Hebrew, Chinese, H ndu and Russi an
anong others. (Cty/BCE Exhibit 31) The expectation that there is
a pool of certified teachers to neet all subject matters and in
t hese | anguages i s an unreasonable one at this tinme. Furthernore,
many hundreds of certified teachers were “lost to the school
systeni during 2000-01 because the SED required that newly hired
certified teachers be assigned to SURR schools. (G ty/ Board
Exhi bit 84)

The City/BOE had no control over the SURR Teacher placenents,
nor did the new teachers have any other preferences honored
regardl ess of where they lived. As a result, there were hundreds

of certified teachers who had applied to the Cty schools and were
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of fered positions, but ultimately turned down t he appoi nt nents, not
because of salary |evels, but because they wanted to have sone
choice in where they would teach. This factor was recogni zed by

Wei ngarten who was quoted in the New York Tines as stating, “You

wll |ose people when you mandate where they work.” (G ty/ BOE
Exhibit 34 at 3)

Nor is there any evidence that these uncertified teachers are
unqualified to teach in the City schools, as there is no dispute
that they nust have a Bachelor’s Degree and neet mninmum
educational requirenents in their subject area. Once the City/BOE
hires them they are trained and nentored both before and during
t he school year and have to work toward certification in order to
receive a renewal of the tenporary license. (Tr. at 779; Cty/BCE
Exhi bits 15, 22, 81(35))

The problem of certification and the issuance of tenporary
Iicenses is not one experienced by New York City alone. 1In school
year 1999-2000, California issued over 30,000 tenporary |icenses
and Illinois issued nore than 22,000. (G ty/BCE Exhibit 91(15))
The private schools, many of which are regarded as “nost elite” of
t he i ndependent schools, as a rule do not require certification
when enpl oying teachers. (City/Board Exhibit 18 at 1) The UFT s
own expert witness, Darling-Hamond, testified that approximtely
34% of teachers in private schools nationwi de are not certified, a

figure twice the current uncertified rate in New York Gty school s.

90



Al so, she noted that uncertified teachers nake up nore than 20% of
the work force in at least half of the charter schools that were
recently surveyed. (Tr. at 1092; Brief at 88-91)

The City/BOE further mintains that it is possible for
educational policies to change and that “the inportance of teacher
certification is a controversial question, ‘hotly debated” in the
academ c literature.” Al so, Dar | i ng- Hammond identified
certification as being one of six characteristics that appear to
i npact on teacher performance. (Cty/BOE Exhibit 91 (7); UFT
Exhi bit 167B) Darling-Hammond referred to one study which found
that mat hemati cs and science teachers with tenporary or energency
certification perforned just as well as those wth ful
certification. (Tr. at 1082-83)

The recent draft of a SED report concerning certification of
teachers, put into evidence by the UFT, acknow edges that
certificationin and of itself may not be sufficient to attract all
potential candidates to teaching. (UFT Exhibit 189 at 3; Brief at
121)

Furthernore, the Cty/BOE argues that the recent past wth
respect to hiring uncertified teachers does not serve as a “fair
predictor” of its ability torecruit themin the future because the
Cty, as well as the nation, has recently ended an extensive period
of economc growth coupled with the highest |evel of enploynent

ever denonstrated on record. (Brief at 92) The unenpl oynent rate
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in New York City has significantly increased and new j obl ess cl ai ns
are at the highest level in nine years. (Tr. at 994) The City has
absorbed the i npact of this increased rate as evidenced by a | ayof f
in City-based firns such as American Express, Gitibank, and
AOL/ Tinme Warner, as well as the fact that the Cty' s |[|argest
enpl oyers are hiring fewer coll ege graduates than in recent years.
(Tr. at 994; City/BOE Exhibit 89 (24)) It points out that the
Bureau of Labor Statistics reported that the New York City
nmetropolitan area | ost 160, 000 j obs between July 2000 and Sept enber
2001. (Tr. at 994)

The teaching work force in the Cty increased by 4% between
August 2000 and August 2001, while the | abor force grew |l ess than
1%during the sane tinme frane. (Tr. at 995; Brief at 94) It points
to the testinony of Evans, that coll ege graduates are beginning to
consider alternative careers, including teaching, because they are
having difficulty seeking other positions in the job market. (Tr.
at 994- 95)

In addition, there are 4,411 applications for the New York
City Teaching Fell ows program for next year, which is four tines
the anount received the previous year at the sane tine. Gven the
evidence that indicates that additional people will be seeking
teaching positions in the near future, the Cty/BCE concl udes that

there is an expanded pool to tap and that any problens they had in
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the past hiring certified teacher should be “substantially
di m nished.” (Brief at 94)

The City/BOE finds sufficient flexibility within its proposa
to address certain of the UFT's concerns and i ssues. It notes that
the CPI-U is estinmated to increase by 4.82% between Cctober 30,
2000 and Decenber 31, 2002 and that under the pattern settlenent
the UFT-represented enpl oyees woul d receive conpensation of nore
than twice that amount over a 27-nonth term of the collective
bargai ni ng agreenent. (City/Board Exhibits 81 (26, 27); Brief at
97) Teachers working in the 36 suburban school districts that the
UFT cited in its subm ssion are generally receiving wage i ncreases
less than those proposed by the Cty in its pattern offer.
(Cty/BOE Exhibit 114) It al so notes that parochial school teacher
working for the Archdiocese of the Gty of New York recently
accept ed wage i ncreases of 3% 3%and 5%and their sal ary schedul es
are lower than those of the City teacher. (Tr. 1473; City/BOCE
Exhibit 81 (2,3); Brief at 98)

The City/BCE also argued that there is a potential for
“creative bargaining” and offered four applications of the pattern
and mai ntains that they address certain concerns and i ssues rai sed
by the UFT. (Brief at 98-103)

VWil e no proposal was made by the UFT, its argunment “seens
designed to invite the Panel” to recomend that any above-the-

pattern increases be funded through extending the work day for
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teachers. (Tr. at 410-21; Brief at 103) The City/ BCE ar gues t hat
if the Panel were to make any such recomrendati on, the only nethod
that woul d be appropriate for costing this proposal would be the
ETS nodel the parties have used in the past. (G ty/BOE Exhi bit
120) Under this nodel, any additional tinme worked is in proportion
to the percentage of the extension of the work day.

The City/BOE nmaintains, however, that a recommendation of
“nore tinme for noney” would be inappropriate given that neither
party proposed it, the record | acks evidence as to how the extra
time could be productively used and for what purpose and woul d be
fundanental |y opposed to the fiscal situation the Cty faces at
this time. |If the work day is extended by 20 m nutes for teacher
under the ETS nodel, the costs would be over $288 nillion for the
first year and, if extended to all ETS titles, the cost would rise
to nearly $335 mllion. (G ty/BCE Exhibit 120)

Per f or mance- based conpensation is an inportant and essenti al
part of the pattern settlenment. (Tr. at 1473-74; City/BOE Exhibit
3at 4) It points to the testinony of Hanley that nerit pay is an
integral part of the pattern bargaining proposals and that there is
no reason why UFT-represented enpl oyees are unable to participate
in such a program (Tr. at 1473-74; Brief at 105-106) Certain
comentators have found this to be a “invaluable tool for
recruiting and retaining teachers” as well as inproving their

skills, along wth student achievenent. (UFT Exhibit at 24)
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It notes that the UFT has failed to even consider the issue,
whi ch serves as a basic elenment of the Unifornmed Forces Coalition
settl enent. If teaching is nore challenging today than it was
before, as clainmed by the UFT's witnesses, then it questions why
the UFT will not accept even the possibility of nerit pay for
i ndi vi dual performance in the classroom The UFT's claimthat such
prograns have failed to work in the past is not persuasive. (Tr.
at 460; Brief at 106-07)

The primary nmeans of having students reach their potential is
t hrough greater accountability and by tyi ng conpensati on to student
achievenent. It points to a study of the National Conm ssion on
Mat hemati cs and Science Teaching for the 20" Century entitled
“Before It’'s Too Late” which states that the devel opnment of
incentives is directly related to accountability for teacher and is
a criterion of professional conpetence. (UFT Exhibit 39; Brief at
107-108) Under the current salary schedule, the only incentives
that are built in are those of graduate education and |ongevity,
whi ch have not been shown to i nprove a teacher’s ability to becone
nore effective in any major way. The G ty/BCE enphasizes that it
is not proposing that the fixed salary schedule be elimnated but
rather that it be supplenented with performance pay conpensation to
reward out standi ng teachers and to notivate others.

Al t hough the UFT maintains that its proposals are tailored to

address clained recruitnment and retention problens with respect to
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teachers, its proposal for a 22.7% wage increase for all UFT-
represent ed enpl oyees bears no rel ationship to any all eged probl em
for a nunber of reasons; the UFT does not propose increasing nerely
starting salaries, but salaries for all teachers; the allegation
that nost New York City teachers | eave to teach i n suburban schoo

districts between one and seven years of experience would not be
addressed by any UFT proposal, as only a small proportion of the
settl enent noney would go to teachers in that category; the salary
i ncreases proposed are the sane for common branch teachers and
teachers who work in non-shortage areas as those who work in areas
that the UFT clains present a difficulty in recruitnment; and, the
UFT seeks a retroactive increase in salaries which cannot have any
effect on potential recruitnment. (Brief at 114-116)

Nor is there any reliable evidence that the salary
differential between the suburban school districts and the Gty
schools is the notivating factor behind teachers taking jobs in the
outlying areas. It points to Evans, who testified that salary is
but one factor as to why teachers change school districts, whichis
supported by the U S. Departnent of Education’s Teacher Foll ow Up
Survey. The survey found that “one of the primary reasons that
teachers give for changing jobs is famly or personal nove.” (Tr
at 979-80) It points to the OLR survey that between 46% and 53% of
teachers who leave the City for suburban school districts switch

for famly or personal reasons and that only between 10% or 15% of
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t hose teachers surveyed stated that they nade the sw tch because of
better salary or benefits. (Tr. at 979-80; City/BOE Exhibit 89
(9)) (Brief at 116)

The G ty/BOE mai ntains that the UFT' s expert w tness, Farber,
did not present evidence to support the proposition that teacher
nmove to suburban schools for nonetary reasons. The anal ysis
performed by Farber was limted in the ambunt of data and does not
provide the opportunity for extrapolation as to the reasons why
teachers leave the City schools in the first place. Nor was any
rel ati onship denonstrated between salary differential and those
teachers leaving City schools over a period of time. (UFT Exhibit
at 169 (L-S); Brief at 117-118)

The City/BOE argues that even if Farber’s data were accepted
as valid, the only conclusions that could be drawn are that sone
teachers left the Board to take teaching jobs in the suburbs, for
reasons unknown, and that <certain suburban districts are
conpetitive with one another, with respect to salary and certain
ot her benefits. (Tr. at 1006-06; Brief at 117-18) Nor did Farber
take into account in his analyses any vari abl es other than sal ary,
unli ke the Cty/BOE s expert Ball ou who, when replicating Farber’s
study, considered the variable of distance fromthe Cty. That
resulted in a finding that showed the esti mated anount of salary to
be not statistically significant. (Tr. at 1039-40; Brief at 117-

118)
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OTHER CITY/BOE PROPOSALS
Elimination of Sabbaticals

UFT-represented teachers are eligible for a year-long, paid
| eave of absence after 14 years of service (City/BCE Exhibit 23,
Article 16.b). These sabbaticals are wused for study or
“restoration of health” and the teacher receives 70%of nornmal pay.
O her regularly appointed teachers may apply for a “restorati on of
heal th” sabbatical for six nonths after serving seven years, and
recei ve 60% of their regul ar pay.

The City/BOE urges that the sabbatical |eaves be elimnated
for those teachers appointed to the school system after July 1,
2001 only, Dbecause the <cost of that benefit represents a
“m sal |l ocation of avail able teacher resources.” (Brief at 110) It
argues that these | eaves provi de anot her neans of reducing the tine
that teachers are in classroons. Over the past two school years
over 1,550 teachers have taken either a one-year or six-nonth
sabbatical. (Cty/BCE Exhibit 94)

I n addi tion, the survey conducted by the OLR of the schools in
major cities denonstrates that the nmjority do not offer
sabbati cal s. (City/ BOE Exhibit 81 (21)) For those large city
districts that do provide sabbaticals, none has terns as generous
as those available in New York City. Moreover, it points out that

of the 49 local school districts that responded to the COLR study,
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only 5 currently grant sabbaticals. (Tr. at 766) It characterizes
these | eaves as a “luxury” which is no |onger affordable and thus
should be elimnated effective imediately for those newy

appoi nted teachers.

Skill and Knowledge Differential

Wth respect to the UFT's proposal that a Special Skills
Differential of $4,000 for those teachers who acquire certain
additional skills, such as National Board Certification or dua
certification in one of the shortage areas, does not clearly
articulate how to inplenent such a program nor provide any
justification for it. The Cty/BOE maintains that if any skil
differential were to be inplenented, it nust be regarded as a cost
itemand therefore fall within the 9.86% pattern settl enment.

Nor has the UFT explained how the proposal is to be
gquantified, or acknow edged that those teachers who are paid
incentives for National Board Certification in the states cited by
the UFT are paid with state funds. (Tr. 446-49; Brief at 122-123)
There is no evidence that a teacher certified in nore than one
subj ect woul d be responsive to the needs of the City school system
because that teacher would probably have to be noved into the
shortage area, thereby creating anot her openi ng whi ch woul d need to

be fill ed.
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Moreover, the City/BCE argues that the UFT's definition of the
differential would, in practice, be so broad as to apply to every
nmenber of the bargaining unit. Gven that |ifelong | earning should
be part of any teacher’s job description such a special
differential would be inappropriate.

Any claimby the UFT that its proposed skills differential is
simlar to the Certified First Responder Differential (“CFRD")
which was agreed to by the Gty and Firefighters in 1997 is
m spl aced. That differential was targeted for entirely new duties
and skills not part of the Firefighters’ job, is applied on a per
tour differential and is not a flat paynent. It is only paid to a
Firefighter who is actually assigned to a conpany scheduled to
respond to CFR calls and is on duty. (Tr. 734-35) (Brief at 124)
No Layoff

The City/BCE also argues that the UFT' s proposal that no
| ayof f occur for any titles throughout the termof the agreenent is
i nappropriate because the $3.6 billion budget gap which the Cty
has projected for FY 2003 will result in inevitable expenditure
cuts. The record denonstrates that the City has already directed
its agencies to reduce their budgets by up to 20% excepting the
uni formed agenci es and the Board of Education which are to reduce
their budgets by 5% and up to 10% (G ty/BOE Exhibit 106) The

Cty/BCE terns as “inprudent at best” to inpose any limtations on
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its ability to bal ance the budget and to nmake choices with respect

to the reductions and expenditures.

“SAVE” Legislation

Al t hough the City/BOE and the UFT agree that school safety is
a primary concern, the UFT' s proposal that the Safe School s Agai nst
Vi ol ence in Education Act (“SAVE’) woul d be i ncorporated within the
col | ective bargai ning agreenent nust be rejected. It would place
a burden on the collective bargaining process with issues that do
not i npact on bargaining unit nenbers. Thus, the subject is a non-
mandat ory one that cannot be recommended by the Panel. Moreover,
It argues that the UFT proposal is a prohibited subject of
bargai ning, as public policy prohibits the bargai ning away of any
school district obligation concerning proper standards in the
classroom It is a very expansive statute to i nprove school safety
t hroughout the State which was achi eved through the anendnent of
five separate State statutes. (Tr. at 1349)

The City/ BOE points out that in order to be in conpliance with
SAVE, it was required to devel op and conpl ete a system w de Code of
Conduct which covers the rights, responsibilities and protections
of a variety of constituents, and that the “vast majority” of these
constituents are outside the scope of the UFT' s bargaining unit.
(Tr. at 1354; Brief at 126) Only one section of the Code of

Conduct, Chancellor’s Regul ation A-443, deals with a teacher’s role
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in the student disciplinary process in terns of renoving a student
from the <classroom who is “substantially disruptive” or
“substantially interferes” with the teacher’s authority. (G ty/BOE
Exhi bit 102 at 51)

| ncorporation of the Code of Conduct into the contract would
no doubt result in giving all UFT- represented enpl oyees the right
to file grievances over matters that strictly pertain to schoo
supervi sors and/ or students. (Tr. at 1349, 1354; Brief at 127-128)
The Cty/BCE nmaintains that even if the proposal were a nandatory
subject of bargaining, the Panel should not consider its
recomrendati on because a majority of the i ssues covered in the Code
of Conduct have no relation to the UFT's bargaining units. It also
points out that Chancellor’s Regulation A-443 already provides
teachers with the right to appeal to the Chancellor a principal’s
deci sion concerning the length of tine that a student is renoved
from a classroom and/or the decision to set aside a renoval.
Therefore, the teachers already have an appeal process to use if

t hey have concerns. (Tr. at 1356-58)

Findings

Certain introductory remarks are appropriate. This Board is
confronted with relatively fewissues. Unlike many other inpasses
where each of us have served, these parties have not presented

dozens of open issues. Instead, the parties have presented
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extensi ve evidence and argunent on the limted issues in dispute.
G ven the size of these bargaining units, a school system serving
1.1 mllion students educated in 943 el enentary, internediate and
junior high schools, 200 high schools and 60 special education
schools, this is a remarkable testanent to the sophistication of
the parties. Mdreover, it is inportant to note that these parties
have al ready resol ved several issues that are ordinarily the nost
vexing in other collective bargaining settings.

First, the parties, as part of the negotiations between the
Cty and the Minicipal Labor Coalition, agreed on June 6, 2000, to
support | egislation to enhance pension benefits for nenbers of the
various New York City retirenent systens, including the New York
City Teacher Retirenent System On January 11, 2001, agai n through
the negotiations between the Cty and the Minicipal Labor
Coalition, the parties entered into an agreenent resolving all
i ssues of health care and wel fare fund benefits for this round of
bargai ning. President Wingarten was the Chair of the Minicipa
Labor Coalition. Qovi ously, these two (2) agreenments took nany
potential “hot” issues off the table.

Second, beginning in March 2000, the UFT and the Board of
Educati on were i nvol ved i n neeti ngs regardi ng i ssues that ot herw se
woul d have been addressed in this round of bargaining. Thi s
grievance/arbitration commttee, addressed issues that were

significant to both the Board of Education and to the Union.
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The Board of Education insisted upon inprovenment in the
di sciplinary procedures that would enable it to act nore quickly in
removing individuals it believed should not be educating children
either due to m sconduct or inconpetence. This included the
Board's desire to have certain teachers accused of serious of fenses
be renmoved from the payroll pending the conpletion of the
di sci plinary proceeding. In addition, the Board proposed a
dramati c overhaul of the arbitration systeminsofar as it applies
to “lettersinthe file.” That arbitration process had bogged down
as aresult of the standards and precedent regarding letters in the
file.

The UFT sought procedures to expedite class size and
reorgani zation grievances. It argued that the current system
effectively elimnated any opportunity to renedy class size and
reorgani zation cl ai ns, even when the Union prevailed. |n addition,
the UFT conplained of the backlog in having regular grievances
processed to arbitration and that pending cases had | angui shed
unaddr essed for years.

This commttee net throughout 2000. It nade great progress.
When the parties began formal negotiations in January and February
2001, they determ ned to establish four (4) subcommttees. The
fourth of those conmttees, titled Gievance/ Arbitration, served as

a continuation of the work begun by the Union and Board of
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Education in March 2000. As of January 2001, the conmttee was
joined by representatives of the City.

These grievance/arbitration issues that had plagued the
parties for years were ultimately resolved in the subcommittee,
subject to agreenment on all other issues in negotiations.
Significantly, revisions relating to the grievance and di sciplinary
process; including broadeni ng the grounds for which teachers nay be
suspended wi t hout pay*, streanlining the resolution of disciplinary
cases, procedures to expedite class size and reorganization
gri evances, a process to address the backlog, clarification of the
ci rcunst ances i n which teachers can be i medi ately renoved fromthe
cl assroomfor m sconduct, sinplifying various duplicate proceedi ngs
and revanping letters in the file arbitrations are all tentatively
agreed upon, subject to the resolution of this round of bargaini ng.

Thus, prior to the formal hearings in this dispute, the
parti es had addressed and resol ved i nportant issues. Many of them
were at the highest level of each party’ s agenda. Some of the
tentative agreenents constitute historical change.

What remains i s fundanmentally an econom ¢ di spute. The Pane
i ntends these findings and recomrendati ons to assist the parties in
reaching final resolution on the issues that remain. W hope our

Report provides the inpetus to continue the progress already nade

‘Certain changes require |egislative action.

105



in this round of bargaining by advancing problemsolving and
constructive negoti ations.
Wth these principles in mnd, we turn to the issues before
t he Panel .

Pursuant to Section 209(3)(b) of the New York State Public
Enpl oyees’ Fair Enpl oynent Act (the “Tayl or Law’), the Fact Finding
Board is enpowered to “make public recomendations for the
resolution of the dispute”. Section 209(3)(a) does not set forth
the standards to be applied by the Panel in making a “fair and
reasonabl e” recommendati on. Instead, fact finders routinely foll ow
t he standards of Section 209(4)(c)(v) which sets forth the criteria
utilized in interest disputes under the conpulsory interest
arbitration section of the Taylor law. The criteria are:

a. conparison of the wages, hours and conditions of
enpl oynent of the enployees involved in the arbitration
proceeding with the wages, hours and conditions of
enpl oynent of ot her enpl oyees perform ng sim | ar services
or requiring simlar skills wunder simlar working

conditions and with other enployees generally in public
and private enploynent in conparable communities;

b. the interests and wel fare of the public and the financi al
ability of the public enployer to pay;

C. conpari son of peculiarities in regard to other trades or
prof essions, including specifically, (1) hazards of

enpl oynment ; (2) physical qualifications; (3) educational
qualifications; (4) nental qualifications; (5) job

trai ning;
d. the terns of coll ective bargaini ng agreenents negoti at ed
between the parties in the past providing for

conpensation and fringe benefits, including, but not
limted to, the provisions for salary, insurance and
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retirement benefits, medi cal and hospitalization
benefits, paid time off and job security.

Conparability, ability to pay and the i nterests and wel fare of
the public are the factors set forth in Section 209(4)(c)(v)
routinely utilized in fact findings by neutrals. W agree that
these are the relevant criteria. Qur recommendati ons are prem sed
upon an evaluation of conparability, ability to pay and the
interests and wel fare of the public.

The parties introduced considerable evidence regarding the
appropriate conparables for enployees represented by the Union.
Sinmply put, the UFT insisted that the | argest 36 school districts
in the four counties surrounding New York City are the nost
rel evant conpari son. These counties are Nassau, Suffolk,
West chester and Rockl and. The Union enphasized that these
districts vary in their socio-econom c conposition ranging from
cities |ike Yonkers, M. Vernon and New Rochell e to weal thy and | ow
i ncome suburban areas. It is fromthese |argest 36 districts that
the UFT extrapol ated its proposal s regardi ng wages. In the Union’s
view, these 36 districts are the appropriate conparison because
this is the [abor market from which the Board of Education nust
conpete for enployees. The Union asserted, notw thstanding the
City/BOE' s assertion to the contrary, that teachers have a |oca

rather than a nati onwi de mar ket .
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In contrast, the Cty/BOE argued that the appropriate
conparability analysis for UFT-represented enployees is primrily
City civilian enpl oyees. The City/BCE enphasi zed that the rel evant
criteria requires a conparison of the wages, hours and conditions
of enploynent with the ot her enpl oyees performng simlar services
or requiring simlar skills under simlar working conditions in
conparable comuniti es. In the GCty/BOE's view, given the
uni queness of New York City and its school system whichis |argely
funded by the City, the only appropriate conparison for UFT-
represent ed enpl oyees are the civilian enployees of the Gty.

The City/BCE asserted that the 36 jurisdictions selected by
the UFT are not conparable to New York City in any respect. For
exanple, the Cty/BOE argued that 31 of the 36 school districts
have enrollnments of under 10,000 in contrast to New York Cty’'s
enrollment of 1.1 mllion. Those districts enploy on average only
about 600 teachers, whereas New York City enpl oys nore than 80, 000.
Those districts hired approximately 97 newteachers for School Year
2001- 2002, whereas the Board of Education hired about 8, 800.

Al so, the Cty/BCE insisted that the socio-economc
characteristics of the City and those suburbs are far different.
It cited data that the nedian household incone in New York City is
$38, 224 conpared to $61,026 in Nassau County, $53,560 in Suffolk
County and $55,040 in Westchester County. Hone ownership is tw ce

as high in Wstchester as in New York City and even higher in
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Nassau and Suffol k County and that New York City spends 31 %of its
budget on housi ng, welfare and public transportation as contrasted
with only 9% spent on those needs in the suburban counties.
(City/ BOE pre-hearing brief at pages 132 and 133 and City/ BCE post -
hearing brief at page 62).

In addition, the City/BOE argued that if external conparisons
are to be used, the only appropriate conparison is to the nation’s
other major cities and school districts. These “National Cties”
are cited by the City/BOE as it has in prior inpasses and accordi ng
to the Cty/BCE are the only potential appropriate external
conpari sons.

Prior fact finding boards and prior arbitration boards have
had to grapple wth the questi on of whether the surroundi ng suburbs
or the National Cities are the nore appropriate conparator to UFT-
represent ed enpl oyees. W adhere to the deterni nations that both
the National Cities and the surrounding districts are rel evant for
eval uati on purposes. Conparability rather than identity of
jurisdictionis all that is required under the relevant criterion.
Differences in degrees of conparability can be taken into account
when evaluating the evidence drawn from jurisdictions wth
di fferent degrees of conparability. Thus, we agree that both the
conpar abl es stressed by the City/BOE and the Uni on are gernmane.

However, regardi ng external conparisons, our enphasis is on

t he surroundi ng school districts. These are the nost appropriate
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conparables. W are not convinced that there is a national market
for teachers. Instead, we are persuaded that New York City
conpetes with the surroundi ng geographic |ocations for teachers,
ot her pedagogues and ot her UFT-represented enpl oyees. Wil e common
sense denonstrates that conmunities |ike G eat Neck, Scarsdal e and
Briarcliff are not conparable to New York Cty for all of the
reasons cited by the Gity/BOE, we find particularly significant the
cities in Westchester |ike Yonkers, M. Vernon and New Rochelle
So, too, are the simlar socio-economc comunities in Nassau
County, such as Henpstead and Freeport significant. W have given
special weight to these communities in our analysis of the
appropriate conparisons of enployees “generally in public and
private enpl oynent in conparable comunities”.

A substantial portion of the presentation in this proceedi ng
i nvol ved di scussion of the civilian pattern. The City/BCE noted
that over 143,000 enployees are currently covered by collective
bar gai ni ng agreenents adopting the pattern originally established
by the Gty and District Council 37 on April 11, 2001. Mbdre than
25 muni ci pal unions representing these enpl oyees have accepted this
muni ci pal pattern. The G ty/BCE insisted that the Union nust be
enconpassed within this civilian pattern. It also clainedthat the
UFT coul d nmake no persuasi ve argunent to be covered by the “Uniform
Pattern” in light of the fact that UFT-represented enpl oyees are

not uni formed enpl oyees.
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The Union introduced consi derabl e evidence that, in essence,
mai ntai ned there is no pattern in this round of bargaining. It
cited differences in the agreenents signed by nunici pal enpl oyees,
t he i ncreased take hone pay for a | arge segnent of District Council
37 and Local 237, IBT nenbers and other civilian workers due to a
reduction in their required pension contribution which is not
available to the UFT-represented enployees, and that librarians
recei ved wages above the civilian pattern which were beyond the
productivity gains provided to the Cty to offset amounts beyond
the civilian pattern.

In this round of bargaining, especially inlight of the events
of Septenmber 11, 2001, we conclude that the civilian pattern
conports with the statutory criteria regarding conparability and
the interests and welfare of the public. It also is appropriate
under the ability to pay criterion. This is because pattern
bar gai ni ng has been, in our view, the governing principle in New
York Gty nmunicipal |abor relations for decades. In addition to
being the cornerstone of muni ci pal labor relations, pattern
bar gai ning has been an integral part of the relationship between
the UFT and the City/BOE. Departing fromthe pattern m ght destroy
the delicate paradi gm underscoring nunicipal pattern bargaining.
The evidence is overwhel m ng that pattern bargaining has fostered
stable and orderly |abor relations anong nunicipal |abor unions,

uni formed and civilian, whether they be large or small unions. It
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has been reaffirnmed tine after time by inpasse panels asked to
address the issue.

Mor eover, pattern bargai ni ng makes good sense. It permts the
City/BCE to nore predictably budget its resources and to avoid the
“| eapfroggi ng” and “one-upnmanshi p” which is devastating to the
budgetary process as well as to norale and stable | abor relations
within the Gty. No party or work force is advantaged by
unrestrai ned conpetition anong uni ons.

Further, basic adherence to a pattern bargaining protects a
bargai ning unit or bargaining units that first reach agreenent with
the Cty or receive the first award or recomendation in a
particul ar bargaining round. No bargaining unit would be willing
to proceed with bargaining or with fact finding or arbitration so
as long as it renmained possible that it mght be enbarrassed by
subsequent agreenents, reconmendati ons or awards that inmprove upon
what it first agreed to or was awarded. No |abor | eader woul d ri sk
settlenent w thout the assurance that he or she would not |ater be
outdone by a richer settlenent achieved by one of the other
muni ci pal units. Stated sinply, wthout pattern bargaining, it
would be difficult, if not inpossible, for any unit to settle
first. W do not believe that the good faith of any bargaining
unit settling early should be j eopardi zed by subsequent

agreenents, absent conpelling reasons.
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Pat t ern bargai ni ng has beeninplicitly acknow edged repeat edl y
between the parties. In mny rounds, the UFT accepted the
established pattern. 1In fact, we note that the evidence
denonstrates that in certain prior bargaining rounds it was the UFT
that went first and set the paraneters for City bargaining with
ot her munici pal representatives. The Cty kept its “prom se” and
hel d subsequent unions to the pattern.

We al so believe that pattern bargai ning provides an inpetus
for quick settlenents which have a nunber of advantages for the
Cty/BCE and for Gty and Board of Education workers. It
encourages voluntary settlenent rather than resort to i npasse. W
sinply do not believe that any bargaining relationship is enhanced
by the rejection of relevant previously agreed to contracts.

In short, we agree with the long line of fact finders and
arbitrators who have accepted the nerits of pattern bargaining.
This is particularly true, here, given the enornous challenges to
the City stemming fromthe terrorist attack as well as the fact
that the next round of bargaining will begin soon.

Yet, within the pattern there has always been anple roomto
address specific exigencies that my arise. The City/BCE
acknowl edge that the pattern is not a “strait jacket”. After all,
even when a pattern exists there nust be room for each unit to
bargai n uni que aspects requiring special attention and speci al

solutions. The parties nust be free to negotiate terns that are of
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significance to the nenbers of the bargaining unit. Solutions to
conpel l'ing unit probl ens have been soneti mes achi eved by “creative”
bar gai ni ng, for exanple, by generating productivity savings or
extending a unit settlenent duration beyond that of the pattern.
W also note that it has |ong been established that even in
the wake of pattern bargai ni ng, the advent of unique,
extraordi nary, conpelling and critical circunstances have required
and perm tted nmaki ng nodifications w thout abandoning the pattern.
W disagree with the UFT that the 20-30% gap in salaries
between its represented enployees and the salaries paid to
enpl oyees in conparable comunities justifies deviation fromthe
pattern. W also reject the position that difficult working
conditions faced by Board of Education enpl oyees regarding cl ass
size, instructional technol ogi es and resources, infrastructure and
safety and security justify deviation fromthe pattern. Finally,
despite consi derabl e evidence introduced by the Union, we sinply
cannot conclude that ordinary or typical recruitnment and retention
difficulties justify deviation from the pattern. After all, we
agree with the Cty/BOE that many groups of enployees point to
di sparities between their wages and those of enpl oyees perform ng
simlar work in the suburbs or el sewhere. This alone is hardly a
conpel ling circunstance and provides no basis for deviating from
the pattern. In fact, nmany agencies conplain of recruitnment

difficulties. Certain titles have unfilled positions for |ong
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durations as market forces preclude finding individuals willing to
accept enpl oynent. Even in those circunstances, we conclude
difficulties caused by |ower conpensation than that paid in the
conpeting market for such enployees is an insufficient basis for
undercutting the established pattern given the del eterious inpact
t hat coul d ensue.

So, too, do we conclude that the Librarian Agreenent cited by
the UFT is insufficient to justify abandoning the civilian pattern.
First, we cannot hel p but take notice that the Librarian Agreenent
applied to only 400 librarians. O greater significance is the
evi dence regardi ng t he ci rcunst ances surroundi ng t hat negoti ati ons,
the fundi ng of that agreement and the productivity and manageri al
opportunities afforded by that accord. In fact, as nore fully
addressed below, we subscribe to the view that increased
productivity should be conpensated outside the pattern without in
any way inpacting upon the pattern.?

We agree with the UFT that the welfare of the public is also
served by a teaching force that is stable and its norale is high
After all, the interests and welfare of the public are not limted
solely to the public's financial interests and welfare. By

necessity, it also nmust involve the comunity’'s interests and

Al t hough the UFT argument was that City/ BOE enpl oyees
provi de an essential function - a view that we, of course, adopt
- we specifically reject the argunent that the Cty/BCE was
obligated to offer the uniformpattern to UFT-represented
enpl oyees.

115



wel fare in having its workforce continuing to serve its essentia
needs and providing the essential services that an educati on system
nmust serve. Thus, if we concluded that the pattern settlenment was
not fair and reasonable, even if it had been accepted by other
civilian unions, we would be inclined to reject such a proposal.
If that was the case, such a result would not serve the interests
and wel fare of the public.®

However, the pattern offered is a reasonable one. As
recomrended, herein, a nine (9% percent rate increase to all
I ncunbent enpl oyees along with the ot her reconmendati ons cont ai ned
below is fair and just. During the sane tinme period, the actua
and projected CPI is less than 5% well belowthe 9.86%cost of the
civilian package. Wage increases in the 36 districts cited by the
Uni on in 2000-2001 averaged 3.23% and 3.39%in 2001-2002.

In all, we are persuaded that a package which deviates from
the sal ary i ncreases and benefit enhancenents provided to nmuni ci pal
enpl oyees would be unw se. Because it enhances stable | abor

relations and offers a reasonable and fair increase to UFT-

The City in the current round of bargaining has reverted to
Its 1980's practice of putting forth a slightly nore generous
offer for unifornmed than for civilian enployees, in this case an
I mprovenent of 10.03% over 24 nonths or 12.49% over 30 nonths.
The Uni fornmed Forces coalition accepted that offer and 10 of the
13 constituent unions in that Coalition have ratified new
contracts based on it. The PBAis not a constituent nenber and is
currently before a PERB i npasse panel seeking inprovenents
consi derably in excess of those agreed to by the Uniformed Forces
coalition
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represented enployees, we conclude that the pattern settlenent
serves the interests and welfare of the citizens of New York City.
After all, the settlenent pattern was accepted by these 143, 000
enpl oyees as being appropriate before the events of Septenber 11,
2001.

In this regard, we conclude that the offer proffered by the
Uni on of 22.7% over the course of the 27 nonths would invariably
adversely affect the norale and efficiency of nunicipal enployees.
The cost of this proposal is $1.28 billion, $757 m|lion above the
pattern settl enent. As we conclude, below, such a proposal is
basically beyond the City's ability to pay, especially given the
events of Septenber 11, 2001, we al so believe that the size of the
UFT' s requested increase does not serve the interests and wel fare
of the public. It would severely damage the Gty s financial
condi ti on.

W turn next to the criterion involving ability to pay. The
fiscal outlook of the City subsequent to Septenber 11 i s uncertain.
Fortunately, no other City in the United States has ever had to
face what New York City has and is facing. The situation is so
fluid that we are conpelled to note that both parties projections
in their pre-hearing nenoranda filed in Novenber 2001, had to be
nodi fied at the tine the post-hearing briefs were filed in February

2002.
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Yet, certain things are known. Most of the period covered by
our recomendation falls within Fiscal Years 2001 and 2002. Sone
portion falls within Fiscal Year 2003. For Fiscal Year 2001, the
City experienced a l|large surplus, approximately 2.9 billion.
Clearly, if that had continued, the Cty/BOE m ght have been able
to fund the 757 mllion dollar difference between the City/BCE and
Uni on’ s proposal .

For Fiscal Year 2002, circunstances changed dramatically.
Wi | e the budget is bal anced, and there may well be a surplus, this
Is due to the use of prior year’s bal ances and because agencies
other than the Board of Education and uniformed services were
required to reduce their budgets by 15%and may face an overal |l 20%
cut. The Board of Education and uniforned services were required to
reduce their budget by 2.5% and may face an overall 5% cut.

The out-years beginning in FY 2003 are nore tenuous. Wile
t he nunbers have evolved, and the Union is correct that previous
cl ai ms about the size of out-year gaps have been overstated due to
the City’'s conservative financial forecasting, the fact remains
that there is a consensus that the gap in FY 2003 will be in the
$2.5 to $5 billion range. Under any reasonable view, this is a
strong indication that the City has alimtation on its ability to
pay.

Thus, we conclude that applying the statutory criterion of

ability to pay we do not find that, the Gty has the ability to pay
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the 22. 7% wage i ncrease proposed by the UFT. Instead, in large
nmeasure because we agree with the Union that the contract term
covers a good part of the tinme when finances were better, and we
do not believe that any UFT-represented enployees should be
di sadvant aged by the del ay i n conpl eti on of the bargai ni ng process,
we find that the Gty does have the ability to pay the pattern
settlement to all UFT-represented enployees. \Wile we recognize
that this offer was nmade on Septenber 5, 2001, before “everything
changed” on Septenber 11, 2001, we reject any claimthat the Cty
| acks the ability to pay for the pattern settlenent.

This is not to dism ss the enornous inpact that Septenber 11
had on the City’'s econony. W accept that 30 mllion square feet
of office space were destroyed, damaged or at |east tenporarily
I naccessi bl e, that hundreds of small businesses were closed down
and thousands of workers were dislocated, that 17,000 jobs were
imediately lost as a result of the attack and that another
approxi mately 80,000 jobs were lost in Cctober 2001 al one. Al so,
nore troubling in the long run is the fact unenploynment rose
sharply with the jobless rate being the highest in 9 years. This
will be exacerbated by many |arge conpanies announcing plans to
rel ocate out of New York Gty or to remain with at |east |arge
parts of their operations in the |ocation they relocated to after

the attacks.
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On the other hand, we agree with the UFT that the quality of
education inparted by the schools should not fluctuate wth
prevailing econom c conditions. W, too, do not want children to
be unfairly inpacted upon in their educational opportunities
because they happen to be in the school system during a poor
econonmic cycle. W also agree with the statenent of Basil
Pat erson, Esq. that econom c uncertainty should not cause the
City/BCE to offer its school children inferior schools.

Thus, for all of the foregoing, we have determ ned that
despite the unforseen circunstances, there is sinply no basis to
argue a lack of ability to fund the pattern settlenent, as
speci fied bel ow Wiile an increase beyond the pattern, is,
arguably within the Gty s ability to pay, other considerations
descri bed above, nanely, the i nportant policy of pattern bargaining
and the interests and welfare of the public dictate adherence to
the pattern in this round of bargaining.

The pattern in this round calls for wage i ncreases of 4%rate
i ncrease on the first day of the contract, 4%on the first day of
the thirteenth nonth and 1% as an additional conpensation fund
avai l able on the |last day of the 27 nonth contract. The issues
raised by the Union lead us believe that the parties should
maxi m ze the increases to the pay scale. To that end, we find that
the 1% proffered as an additional conpensation fund be applied as

an across the board wage increase so that the UFT wage increases
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are 4% and 5% to be discussed infra. This was one of the
illustrations of the pattern presented at the hearings by the
Ci ty/ BCE. This should be effectuated, however, at a cost
consistent with the pattern.

However, we do not believe that sinply applying across the
board increases addresses what we consider to be a unique,

extraordinary, conpelling and critical ci rcunst ance. Thi s

circunstance is the fact beginning in 2003 the Comm ssioner of
Education of the State of New York has dictated that all teachers
nmust be certified. This is a problemof unprecedented proportion.
This inposed deadline is a departure fromyears of waivers and a
prem se of the Board' s operation. It requires the parties
negotiate specific renedies to address it. W disagree with the
City/BCE that this does not constitute a crisis. As the Board of
Education’s docunments indicate, the Board wll need to hire
approxi mat el y 40, 000 t eachers by Sept enmber 2004. The conclusionis
i nescapabl e that the Board is facing an extraordi nary recruitnment
problem The facts bel ow underscore why this creates a crisis.
For the 2001-2002 School Year, the Board of Education hired
approxi mately 8,800 teachers. O these 8,800 teachers, al nost 43%
of them were uncertified. In the last 3 years, the Board hired
al nost 26, 000 teachers and the percentage of uncertified teachers
was approximately 55% At this time, alnost 17% of the over

80,000 teachers in the system are uncertified. Most school
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districts have 2-3%of uncertified teachers. By the very terns of
t he Commi ssioner’s ruling, the Board woul d not be abl e to use t hese
t eachers begi nning i n Sept enber 2003. There is no way to avoid t he
inmport of this determ nation. Besides the wusual recruitnent
chal | enges facing the Board in an ordinary year, which now require
only certified teachers for the class of new hires, approxi mately
an additional 13,500 incunbent wuncertified teachers nust be
repl aced by Septenber 2003.

The City/BOE pointed out that since the 1990's the nunber of
uncertified teachers has been approxi mately the sanme. Beginning in
the early 1990's, about 11%of the teaching force was uncertified.
Thi s nunber of uncertified teachers evolved to 14% and now st ands
at 17% 1Inthe Gty/BOE s view, given the enornous increase inthe
nunber of teachers added to the staff, from 62,900 in 1991 to
81,271 in 2001, this increased nunber of uncertified teachers is
not alarmng. It is also pointed to the fact approxi mately 14, 000
tenporary |icense holders had becone certified since 1992.

However, the City/BOE s argunent fails to take into account
that it can no longer utilize Preparatory Provisional Teachers
(“PPT”). As of Septenber 2003, as a matter of policy, the SED wi | |
not give holders of PPTs tenporary licenses to teach whil e working
towards certification. In light of the fact that the Board spent
43.5 mllion dollars in recruitnment for 2001-2002, in order to

obtain approximtely 8,800 teachers, approximtely 43% of which
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were not certified, the conclusion is inescapable that the system
faces a crisis regarding the need to attract certified teachers.
Whet her much of the noney used for recruitnent cane from the
Federal CGovernnent or the State Governnent is of no nmonent. The
fact is that the Board of Education expended over $4,900 doll ars,
per individual, in order to obtain each of these teachers.

W reject the argunent that there is no recruitnment problem
because individuals have been found to fill open positions.
Because of the Comm ssioner’s Regul ations, w thout a change that
will facilitate certified teachers being attracted into the system
no amount of noney added to the recruitnment budget plausibly can
acconplish the needed and required result. W believe the gap in
starting sal ary between $31,910 in New York City and $37,208 in the
surrounding districts is too nuch for the Board to overcone. I n
fact, even the City/BOE s National Cities survey denonstrates that
the starting salary is not conpetitive.’

Much of the City/BOE s presentation focused on the fact that
it was not clear that State certification is a proxy for quality.
An expert called by the City/BCE testified in length that

certificationis an unnecessary credential. Ballou enphasized that

'Nor are we convinced that the downturn in the City's
econony will provide the necessary credential ed candi dates to
“substantially dimnish” the crisis, as suggested by the
City/ BCE
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successful private schools and parochial schools generally do not
require State certification as a condition of enploynent.

G ven the determination by the Comm ssioner, the previous
Consent Order of August 2000; requiring the assignnment of newy
hired certified teachers to teach in SURR schools, and the overl ay
of the Federal Gover nnent i nposing teacher certification
requi renents, the debate over the w sdom of having teachers be
certified is a waste of resources.

Moreover, we conclude that certification is a neasure of
quality. W reject any argunent that obtaining certified teachers
IS uninportant. Not only do we conclude that certification
denonstrates a | evel of conpetency, but al so because we concl ude
that the citizens of New York City and the public at large view
certification as a neasure of a qualified teaching force, we
believe it is essential for both the teaching that goes on and the
perception of the education system by the parents, potential
enpl oyers, potential college adm ssion offices and politicians
deci ding on which institutions to support that the systemrecruit,
retain and notivate teachers to becone certified. St at ed
ot herw se, our conclusion about the need for certified teachers
woul d be the sanme even if the Board was able to get a further
wai ver from the Conm ssioner on having a fully certified faculty

after Septenber 2003.
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We have deliberated long on howto facilitate the recruitnent
necessary to address this unique, extraordinary, conpelling and
critical circunstance. W recommend that 1% or approxi mtely 56
mllion dollars, be set aside to provide bonuses, beginning
Sept enber 2002, for certified pedagogues. The |argest anounts of
this pool (“recruitment fund”) shall be targeted to new hires in
order to attract certified pedagogues into the system

Yet, while the case for a retention problem is |ess
conpelling, and supported primarily by anecdotal evidence of
gualified teachers and ot her pedagogues being | ost to surrounding
districts during the mddl e years of a pedagogue’ s career with the
Board, we are concerned that incunbent certified pedagogues, or
those about to be certified, wll have their norale adversely
affected if newy hired certified pedagogues receive bonuses while
they do not.® For this reason, out of this 1% pool, we believe
that sone anount shall be set aside for each incunbent pedagogue
who is certified, or about to be certified. I n deciding how to

best spend this portion of the nonies not used for recruitnent, the

*There is no question that teachers have left the Board to
teach in surrounding districts where salaries are higher. The
parties disagree strongly though as to the nunber of teachers who
have so noved. They al so di sagree as to whet her the evidence
establishes that such novenent was salary related. On the latter
point, the parties introduced conflicting testinonial and
docunent ary evi dence by distingui shed acadenm ¢ econom sts. The
Panel wi shes it to be clearly understood that it cannot say that
there is not a salary related retention problem only that the
probl em has not been denonstrated by the avail abl e evi dence.
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parties shall utilize all avail able data regarding exit interviews
and ot her rel evant research.

W recogni ze that bonuses are not going, alone, to solve the
recruitnment crisis. Along with the wages reconmended, herein, and
t he addi tional conpensation described belowthat is recormmended in
exchange for the productivity increase of a |onger school day, we
are hopeful that the mninmum starting rate will be sufficient to
attract certified teachers. In fact, as nore fully described
bel ow, we bel i eve that the conbi nati on of the salary increases, the
certification bonuses and the additional conpensation for the
| onger day will result in a salary for a starting teacher as of
Sept enber 2002 of $40, 000, as fully described on page 135. |If this
entire package of recommendations is accepted by the parties, this
will make the Board of Education conpetitive in recruiting
certified pedagogues. For exanple, Yonkers’ beginning salary is
$40, 068. 00. It will also dramatically inprove career conpensation
and reduce the disparity with the rel evant conparabl e communiti es.
I nevitably, this should encourage retention of pedagogues.

How shal |l this additional noney be funded w t hout abandoni ng
the pattern? We recommend three sol utions. First, the pattern
assuned that the 4% and 5% rate increases woul d be conpounded, as
did all of the Cty/BOE's illustrations of the pattern. e
recommend that they not be conpounded. Instead, effective on the

date of the second increase, the salaries of all UFT-represented
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enpl oyees shall be increased by a total of 9% This provides a
. 26% savings fromthe pattern, as cal culated by the Cty/BCE

Second, we recommend that in order to offset the costs of
t hese bonuses that the salary increases recormmended apply only to
i ncunbents on payroll at the tinme of the agreenent. Since they are
no |longer part of the system UFT-represented enpl oyees who have
left the Board other than for retirenents, and who have, in
essence, exacerbated the recruitnent problem enphasized by the
Union, shall not receive any increase as a result of this
recomendati on.

Third, we recommend that the timng of the second wage
i ncrease, 5% be delayed slightly, perhaps for a nonth or two
beyond the beginning of the 13'" nonth, and/or extending the
contract term in order to generate nonies to fund this
recomendati on.

Qur recomrendation regarding recruitnment also addresses the
City/ BOE s argunent that an across the board i ncrease beyond the 9%
recommended for all pedagogues, even those who have many years in
the system is an inefficient use of funds. The GCty/BOE asserted
that providing increases to all teachers would not facilitate
recruitnment. We agree with sone aspects of this argunent. For
this reason, in formulating our recomrendation regarding
recruitnment, wth the added benefit of enhancing retention, we

targeted certified pedagogues.
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The pattern offered to other enployees included a $200.00
wel fare fund i ncrease effective February 15, 2003, pursuant to the
Muni ci pal Labor Coalition Health Benefits Agreenent. Thi s
constitutes a .6% cost. There is absolutely no reason why this
I ncrease, a lynchpin of the Mnicipal Labor Coalition’s
negoti ati ons regardi ng health and wel fare, should not al so apply to
UFT-represented enpl oyees. W recommend this benefit be provided
to all UFT-represented enpl oyees.

Regarding salaries, the Union requested a special skills
differential for the acquisition of additional skills and
know edge, such as National Board Certification or dual
certification, in a particular shortage area in the system W
believe that these special skill differentials have sone nerit. It
may enhance the ability to retain the nost qualified pedagogues and
may be used to reward areas where the greatest need exists.
However, we sinply can find no basis for additional nonies beyond
those recommended above. |If the parties determi ne that these are
i nportant priorities, the appropriate nechanismis to fund these
from the 1% “recruitnent fund”. Such skills differential my
enhance the ability of the Board to attract certified individuals.
Qovi ously, the parties nust determ ne howthese differentials wll
wor k and whet her they are efficacious for the system

The District Council 37 pattern included a no | ayoff guarantee

for all titles through the term of this Agreenent. W perceive
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this guarantee as part of the basic pattern being proffered by the
G ty/ BCE Regardl ess of the circunstances of Septenber 11, and
despite the al nost 20%reducti on planned in nost Gty agencies, we
recomrend that this basic conponent of the pattern also apply to
UFT-represent ed enpl oyees.

The Union proposed to incorporate the Board s regul ations
i npl enenting the SAVE legislation into the Collective Bargaining
Agr eement . Considerable witten subm ssions were introduced
addressing whether this proposal is a mandatory subject of
bar gai ning. Wthout in any way determ ning that | egal question, we
bel i eve that there i s no persuasive reason for the proposal at this
time. Accordingly, this proposal is rejected.”®

The G ty/ BCE proposed to make all teachers eligible to receive
addi ti onal conpensation, beyond the traditional salary schedul e,
based upon their own neasurable job performance. The CGity/ BCE
insisted that the right to i npl enent such conpensati on prograns was
a key el enent of settlenments entered into this round of bargaining
for both civilian and unifornmed forces.

Per haps because so many of the UFT-represented enpl oyees are
pedagogues, consi derable testinony and docunents were introduced

about the wi sdomof individual nerit pay. This is a conplex issue.

°So, too, are other UFT proposals that the City/BCE all eged
wer e nonmandatory denied. Wile sonme of the workload i ssues are
of concern, we do not find appropriate, at this tine,
reconmendi ng addi tional binding procedures. |nstead, we view

these issues as requiring nore discussion between the parties.
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W are aware of the successes and failures of such prograns in
ot her |l ocations in New York State and other locales. Sufficeit to
say, we are persuaded that prograns work best when they are
consensual. It is essential that if any type of nerit pay program
is adopted that all of the stakeholders agree with its prem ses,
standards and inplenentation nethodol ogy. Al so, given our
overriding concern in this process to achieve a nore conpetitive
salary structure for Cty/BOE teachers, we have no desire to
hanmstring, in any way, the parties’ dedicating all avail able funds
to that goal

For these reasons, as well as the fact that there is very
little time left under the termof the Agreenents for which we are
maki ng recomendati ons, we conclude it best to remand this proposa
to the parties for further consideration. So as to ensure that
this issue is seriously addressed, we recomrend t he Chancel |l or, the
President of the UFT and the New York City Conm ssioner of Labor
serve, or appoint a high ranking designee, as co-chair on a
commttee to investigate the viability and desirability of merit
pay.

The City/BOE al so proposed elimnating sabbaticals for newy
hired teachers appointed to the school systemafter July 1, 2001.
It claimed that this would have the desired result of keeping
experienced teachers in the classroom Currently, teachers

represented by the Union are eligible for a year |ong pay | eave of
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absence after 14 years of service. Year |ong sabbaticals are
granted to teachers for study or restoration of health during which
time the teacher receives 70% of normal pay. Regularly appointed
teachers may also receive a special 6 nonth sabbatical for
“restoration of health” after 7 years of service. Teachers on
speci al sabbaticals receive 60% of their regul ar pay.

The evi dence seens inconclusive on this issue. However, in
light of the fact that our main focus in this Report is to
encourage the recruitnent of certified pedagogues, it is inimcal
to that result to renove a benefit from new hires that wll
continue to be received by their colleagues. At this tine, this
woul d “send the wong nessage”. Mor eover, present sabbatical
eligibility requires at least 7 years of service. Since the
probl ens facing the Board are i nmedi ate, it is difficult to see how
curtailing sabbaticals not sooner than 6 or 7 years hence would
provi de any anelioration, no less a solution for the probl ens that
are central to this proceeding. Accordingly, the Cty/BCE s
recomendation to elimnate sabbaticals for teachers hired after
July 1, 2001, is rejected.

There remai ns what can only be described as an inplicit issue
inthis case. Throughout its presentation, the Union conpared its
teachers to individuals working in suburban school districts. The
Ci ty/ BCE enphasi zed di fferences in those suburban conmunities, but

al so stressed the differences in the working conditions in those
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suburban comuniti es. Most of the attention by both parties
i nvol ved the work day of New York City teachers in conparison to
their <colleagues in the suburbs. The Union enphasized
i nstructional tinme whereas the Cty/BOE enphasi zed the undi sput ed
fact that New York City School teachers work a shorter day,
approximately 36 mnutes shorter than teachers enployed by the
rel evant suburban school districts.

W Dbelieve that the Board has a good point. Wi | e
i nstructional time and planning tine are obviously different, we
are persuaded that the true nmeasure of conparability is the length
of the working day. After all, we agree that the other tasks
perforned by pedagogues beyond instructional tine are essential
el ements of a pedagogue’s role in a school. In this tine, when
school districts in the surrounding areas have increased their
i nstructional day, and have increased the requirenent that
pedagogues under go prof essi onal devel opnent, we believe thetineis
ripe for additional productivity to be built into the system

The evidence is overwhel mng that all school districts
especially the New York Gty Public School System require an
enphasis on professional devel opnent. The evidence also
establ i shed that the current school day and configuration of that
school day is inadequate to acconplish the goal of devel oping
pedagogues to address the requirenents of their positions. W are

struck by the fact that the concept of “lifetine learner” is here
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and is essential to address the overwhel m ng needs of the students
served by the systemand in order to neet the hei ghtened standards
based education requirenents set by the State.

W also are persuaded that a |onger school day hel ps
children. The evidence introduced about the ETSis conpelling. In
fact, our view coincides with Comm ssioner Hanl ey’ s on the | ast day
of hearing regarding extended time schools. He said, “It does make
sense. It has worked well. | don’t knowif it’s in today’ s papers
but the result of the latest SURR schools, is it in today’'s paper?
It has worked well. There is no question about it. W just don't
have the noney.” (Conm ssioner Hanley at page 1478, transcript
heari ng of January 9, 2002). Below, we have addressed the cost of
a | onger day.

Based upon the applicable conparables, we believe that the
| engt h of the school day of New York City compares unfavorably with
the rel evant conparable districts. W also note that the G ty/BOE
exhibits denonstrate that many National Cities have negoti ated
| onger school days with their teachers’ unions. |If New York City
students are to conpete, we agree that a |longer day is essential.

On bal ance, we conclude that an i ncrease of 20 m nutes per day
for all ETS titles (teachers, para-professionals, guidance
counselors, secretaries) is in order. As to the appropriate
addi ti onal conpensation for such extended day, the parties have

negotiated a fornmula in their ETS Agreenent. Bot h sides, when
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asked by the Panel, agreed that this previously adopted formula is
appropri at e.

The value of an additional 20 minutes is approxinmately 6%
percent. W believe that it is an excellent investnment in the
school systemif the noney is made avail able for this purpose. W
note the newspaper articles about the State potentially making
avai |l abl e additional nonies through bond sales for schools in FY

2003, and thereafter. W conclude that if the noney is avail abl e,

no one can doubt the value of a |onger day.

Gven the timng of this recommendation, in April 2002, we
reconmend the parties consider extending the terns of their new
col l ective bargaining agreenents for some short duration. Thi s
will have the desired inpact of giving the parties tine to
determ ne whether recruitnment and retention has been enhanced by
t hese recomendati ons. It may also provide a potential funding
sour ce.

Wil e we are, of course, m ndful of the enornbus strain on the
City/BOE s resources as a result of Septenber 11, we are persuaded
that this investnent in a |onger school day, is essential and
provi des the basis for the type of productivity necessary in these
chal | engi ng ti nes.

O course, this 20 mnutes extra pay will have a propitious

effect. While designed to address the systenis need for additiona

i nstruction and professional devel opnent, it also will suppl enment
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the sal ari es of pedagogues which will, hopefully, have a further
positive inpact on the recruitnent and retention of pedagogues.
Yet, since the UFT is “paying for” this additional conmpensation in
time, it conforns with the basic principles of the pattern and
mrrors, in concept, the Librarians’ Agreenment which has been
enphasi zed in this proceeding. This additional tinme also wll
permt nmentoring, counseling, classroomcoaching, inter-visitation,
prof essi onal devel opment and other lifetime learning that the
record established, especially through the testinony of Al varado,
are necessary in order to have a first class education system

As to the use of the additional 20 mnutes per day for
pedagogues, we agree with the Cty/BOE that the time nust be
constructively and productively used. As a starting point, we
recommend that 10 of those mnutes be utilized, at the discretion
of the Board, for additional instructional tine with students. The
other 10 mnutes shall be used for nentoring, counsel i ng,
cl assroom coaching, inter-visitation and professional devel opnment
as a neans of ensuring students neet the heightened standards. In
order to efficiently utilize and manage these 10 m nutes of non-
instructional time, we reconmmend that the Board be permtted to
cunul ate these 10 minutes per day into hour or 2 hour blocks so
the time may be used nost efficiently.

We vi ew t hese recommendat i ons as fornul ati ng an overal | net hod

to deal with the underlying issues that precluded the parties from
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settling. Taken in their entirety, they will dramatically inprove
the opportunity for the Board to attract and retain qualified
t eachers and ot her pedagogues. For exanple, if accepted, in toto,
the starting salary for a certified teacher will increase fromits
current level of $31,910 to $40,000 once the salary increases are
i npl emrent ed, the extended day is in place and t he bonuses are pai d.

This will apply as follows:

$31, 910 (Current starting sal ary)
X 9%
$34, 782 (Across the board increase)

$34, 782
X 6% For extended school day
$36, 869 (Addi tional twenty (20) m nutes)

$36, 869
+ 3131 (Bonus for newly hired certified teachers)
$40, 000 Starting Sal ary

In summary, an $8,090.00 increase in the mninmm salary
begi nning Septenber 2002 as a result of these neasures shall
favorably inpact upon the Board of Education’s ability to attract
qualified certified pedagogues. It will substantially assist the
Board in addressing the “crisis” that it have only certified
teachers in place by Septenber 2003. That crisis nust be addressed
NOW.

Al so, these recomendations will encourage current PPT's to
beconme certified and assist in retaining certified pedagogues.

They al so increase career conpensation naking the Board s sal ary
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gui des, as of Septenber 2002, nore conpetitive with relevant
surrounding districts. Further, these recommendations reaffirmthe
civilian pattern in these negotiations. Finally, the |engthened
school day will provide nore instructional tinme and will facilitate
prof essi onal devel opment to enhance instruction so as to better

prepare students for the chall enges of the new m |l enni um

RECOMMENDATIONS
The Panel recommends as follows:
1. Terms of the Agreements

The Agreements shall be for a term of twenty seven (27) months, unless the parties agree
on a longer period.

2. Wage and Benefit Increase
Effective on the first day of the Agreements there shall be a 4% wage increase to all
UFT-represented employees.

Effective on the first day of the fourteenth or fifteenth month of each Agreement, there
shall be a further 5% wage increase (non-compounded) to all UFT-represented
employees.

137



These increases shall apply only to incumbents on payroll at the time the new
Agreements are effective, except for individuals who retired from the system during the
terms of the Agreement who are eligible for these increases.

Effective September 2002, there shall be established a recruitment fund equal to 1% (not
more than $56,000,000) which shall provide bonuses for certified pedagogues. The
parties may utilize some amount of these monies for special skills differentials, dual
certification bonuses, etc.

Welfare Fund. Effective February 15,2003, a Welfare Fund increase of $200, pursuant
to the Municipal Labor Coalition Benefits Agreement.

3. Performance Incentives
A committee co-chaired by the Chancellor, the President of the UFT and the New York
City Commissioner of Labor, or his or her high-ranking designee, shall be established
to investigate the viability and desirability of merit pay.

4. No Layoff
There shall be no layoffs for all titles through the terms of these Agreements.

5. Other Proposals
All other proposals that have been considered by the Panel in this Report are denied.

6. Additional Time
In accordance with our Findings above, including the usage of the time recommended,
assuming monies are made available from another funding source, for all ETS titles, the
work day shall be increased by 20 minutes, and pursuant to the ETS Agreement, each
individual’s wages shall be increased by 6%.

Respectfully submitted,

/S
Date Martin F. Scheinman, Esq.
On this day of 2002, before me personally came and appeared MARTIN F.

SCHEINMAN, ESQ. , to me known to me to be the individual described herein and who executed
the foregoing instrument and he acknowledged to me that he executed the same.
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NOTARY PUBLIC

/S
Date Rosemary A. Townley, Esq., Ph. D.
On this day of 2002, before me personally came and appeared ROSEMARY A.

TOWNLEY, ESQ. , Ph.D., to me known to me to be the individual described herein and who
executed the foregoing instrument and he acknowledged to me that he executed the same.

NOTARY PUBLIC

/S
Date Professor Daniel G. Collins, Esq., Chairperson

On this  day of 2002, before me personally came and appeared PROFESSOR
DANIEL G. COLLINS, ESQ., CHAIRPERSON, to me known to me to be the individual described
herein and who executed the foregoing instrument and he acknowledged to me that he executed the
same.

NOTARY PUBLIC
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